INTRODUCTION

Neil B. Cohen,* Michael A. Gerber, " & Edward J. Janger***

his Symposium is a tribute to the late Professor Barry L. Zaretsky

(1950-1997). Barry was a member of the Brooklyn Law School
faculty for nineteen years. He was a teacher and mentor to countless
Brooklyn Law School students, as well as a distinguished bankruptcy
and commercial law scholar. He was also a good friend to many of the
authors who have contributed to this volume.

In 1996, Barry and lan Fletcher, then of Queen Mary and Westfield
College, University of London, organized the first symposium entitled
Bankruptcy in the Global Village. Professor Fletcher describes the con-
text of that symposium in his contribution to this volume. That confer-
ence occurred at a time when there was much lawmaking activity in the
area of international insolvency. However, none of the ongoing projects
had yet borne fruit. The American Law Institute’s NAFTA Insolvency
Project was in full swing, but was years away from producing the influ-
ential Principles of Cooperation Among NAFTA Countries. The Euro-
pean Union’s Insolvency Convention had stalled, and was consigned to a
limbo from which it emerged only in 2002. The United Nations Commis-
sion on International Trade Law (UNCITRAL) Model Law on Cross-
Border Insolvencies was still over a year away from endorsement by the
General Assembly.

Since 1996, much has changed. The initiatives of the first wave, in
process in 1996, are now operational. The NAFTA Principles were pub-
lished in 2003. The UNCITRAL Model Law has been adopted by nine
countries, including—with the enactment of Chapter 15 in 2005—the
United States. In 2000, the European Union promulgated a regulation
based on the Insolvency Convention that went into force in 2002 and now
governs insolvencies in EU member states. The first-wave initiatives had
a common theme. Each of the various harmonization efforts was proce-
dural in nature—designed to create rules and mechanisms that would
allow courts to coordinate their efforts in cross-border insolvency cases.
Substance, of course, was lurking just around the corner, and the second
wave of international bankruptcy law reform efforts has focused in that
direction. UNCITRAL has completed a Legislative Guide on insolvency
law, and is preparing one on the law of secured credit, to name just two
of the ongoing initiatives. UNIDROIT, the World Bank, and others have
reform efforts underway in the areas of both bankruptcy and secured
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credit. Meanwhile, practice has continued to develop with cross-border
cases becoming increasingly common.

The Articles in this volume are wide ranging, but we have organized
them into four conceptual clusters. The first cluster consists of the Key-
note by Professor Paulus, and Articles by Professors Fletcher, Pottow,
and Janger. Professor Paulus explores and evaluates efforts by multilat-
eral institutions to harmonize substantive bankruptcy law during the last
decade. Fletcher, Pottow, and Janger also take stock of the developments
of the last decade, and consider how best and how far to push multilateral
harmonization efforts forward. The second set of papers focuses attention
on the current efforts to harmonize substantive law. Professors Block-
Lieb and Halliday explore the novel approach to harmonization used by
UNCITRAL in the Legislative Guide on Insolvency. Professor Harris
and Nick Segal each examine the interaction between bankruptcy law
and the law of secured credit, with attention to the effect of substantive
legal differences on bankruptcy cases. Finally, Professor Rasmussen
suggests that market convergence may make legal harmonization unnec-
essary. The third cluster looks at the role of choice of law in cross-border
cases. Gabriel Moss explores recent cases under the EU Insolvency
Regulation that have struggled with the problem of defining a debtor’s
center of main interest, while Professor Westbrook explores both how
the center of main interest should be determined and what questions
should be determined by a debtor’s forum choice. Finally, the last cluster
of papers is in the nature of two epilogues: one focused on practice and
the other on lawmaking. Professor Ziegel explores the evolution of Can-
ada-U.S. cross-border cases under the NAFTA principles and the newly
adopted Chapter 15, while Professor Halliday explores the determinants
for a successful international insolvency lawmaking initiative and makes
some predictions and suggestions for the various ongoing lawmaking
efforts.

The Articles build on the work of the first symposium, and we hope
that they are as helpful to the ongoing development of global bankruptcy
law and practice. Those of us who participated in the symposium this
past October were continually aware of Barry Zaretsky’s absence, and of
his presence. He would have enjoyed himself. We missed him, and we
thank him for providing, yet again, an opportunity to explore a topic that
he found (and made) interesting.



GLOBAL INSOLVENCY LAW AND THE
ROLE OF MULTINATIONAL INSTITUTIONS

Christoph G. Paulus”

he topic of this symposium, Bankruptcy in the Global Village: The

Second Decade, is grand and demanding. The concept of a “global
village” implies something beyond the technicalities of particular na-
tional laws; instead, it conjures a view of bankruptcy that transcends na-
tional legal systems—bankruptcy at a meta-level. But this conference is
not only geographically “meta.” It is also temporally “meta.” It seeks to
transcend time as well as space. The reference to “the second decade”
harks back to an earlier symposium at Brooklyn Law School organized
by Professors Barry Zaretsky and Ian Fletcher that still forms an impor-
tant cornerstone for many insolvency-related discussions.' The topic of
this symposium thus includes past and present, national institutions and
multinational lawmaking efforts. With these multiple dimensions in
mind, I would like to trace a few themes as a prelude to the discussion of
the next few days.

I. THE FIRST DECADE

Choosing 1996 as a starting point does some injustice to the decades
that came before. The introduction of Chapter 11 into the U.S. Bank-
ruptcy Code in 1978 initiated a worldwide re-thinking of the options that
bankruptcy law can offer.” Similarly, the invention of “protocols” by
creative judges and practitioners created a powerful tool to overcome the
stalemate situations that arise frequently in cross-border bankruptcies as
a result of conflicts among national bankruptcy laws.? But choosing 1996

* The author is a Professor of Law at the Humboldt Universitét zu Berlin of Civil
Law, Civil Procedure Law, Insolvency Law, and Ancient Roman Law. He is a member of
the International Insolvency Institute, the American College of Bankruptcy, the Interna-
tional Association of Procedural Law, and the International Academy of Commercial and
Consumer Law. He has worked as a consultant both for the International Monetary Fund
(IMF) and the World Bank.

1. Symposium, Bankruptcy in the Global Village, 23 BROOK. J. INT'L LAW 1 (1997).

2. Outside the United States, the stigmatizing effect of a bankruptcy proceeding has
been—and in many regions of this world still has—a powerful blocking impact on the
efficiency of a reorganization option. The idea of a fresh start to be offered to a debtor
through the bankruptcy proceeding has been for quite a long time unique to the United
States.

3. The beginning of this invention is marked by the Maxwell case. See Evan D.
Flaschen & Ronald J. Silverman, The Role of the Examiner as Facilitator and Harmon-
izer in the Maxwell Communication Corporation Insolvency, in CURRENT DEVELOPMENTS
IN INTERNATIONAL AND COMPARATIVE CORPORATE INSOLVENCY LAW 621 (Jacob S.
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also recognizes that the mid-nineties saw bankruptcy law elevated to a
central position in the globalizing world. The East Asia crisis brought the
world perilously close to a global economic breakdown when Japan,
Russia, and finally Brazil, one after the other, followed the so called Ti-
ger States to the brink of economic collapse. This threat led the then-G7
States (now G8) to form a new multilateral institution, the Financial Sta-
bility Forum, to develop tools to prevent a similar crisis in the future.

The efforts made by this forum are reported on its Web site.* One of its
most prominent products is the articulation of twelve legal attributes that
are crucial for a country’s financial stability, such as accounting and au-
diting standards, fiscal transparency, and banking and insurance supervi-
sion as well as insolvency and creditor rights. The inclusion of insol-
vency law on the list is a new development; insolvency law is newly seen
and understood as a safeguard and anchor for the stability of a country’s
financial health.

The task of supervising and fostering legal developments in each one
of the twelve areas is entrusted to various institutions such as the Interna-
tional Monetary Fund (IMF), the Organisation for Economic Co-
operation and Development (OECD), or the World Bank. At the peak of
the crisis in early 1998, the IMF was pushed to take care of this area and
in 1999 it published its description of a fundamental pattern for orderly
and effective insolvency procedures.” Thereafter, however, responsibility
shifted to the World Bank, which developed a more detailed set of prin-
ciples for insolvency law and creditors’ rights. The ultimate result, the
Principles and Guidelines for Effective Insolvency and Creditor Rights
Systems, was made public in 2001.°

The perception of insolvency law’s global importance extended be-
yond the Bretton Woods institutions. Initiated by an Australian proposal,
the United Nations—more precisely, the United Nations Commission on
International Trade Law (UNCITRAL)—sought to draft yet another
guidebook for insolvency legislation. UNCITRAL developed guidelines,
which were published in 2004 and may now be the most voluminous

Ziegel ed., 1994); Jay Lawrence Westbrook, The Lessons of Maxwell Communication, 64
FOrRDHAM L. REV. 2531 (1996).

4. See Financial Stability Forum, About the Compendium of Standards,
www.fsforum.org/compendium/about.html (last visited Apr. 1, 2007).

5. These procedures are published in a booklet available on the IMF’s Web site.
International Monetary Fund (IMF), Orderly & Effective Insolvency Procedures (1999),
http://www.imf.org/external/pubs/ft/orderly/index.htm.

6. World Bank, Principles and Guidelines for Effective Insolvency and Creditor
Rights  Systems (2001), available at http://siteresources.worldbank.org/GILD/
PrinciplesAndGuidelines/20162797/Principles%20and%20Guidelines%20for%20
Effective%20Insolvency%20and%20Creditor%20Rights%20Systems.pdf.
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book ever written on global insolvency legislation.” The work of
UNCITRAL and the World Bank were not identical, so the addressees—
that is, the legislative decision makers—were initially somewhat troubled
when they had to decide which of the guidelines to follow. However, in
2005, after having clarified the differences, the World Bank drafted a
revised version of its Principles and blended them with UNCITRAL’s
Legislative Guide.® The consequence thereof is that the Financial Stabil-
ity Forum has entrusted both multilateral institutions with shared’ re-
sponsibility.

Why, after years and years of disinterest has insolvency law suddenly
become the focus of not one, but three multilaterals? As noted above, the
East Asian bubble made it clear that a crucial factor for investors inter-
ested in a particular jurisdiction is an insolvency law that is effective, and
guarantees an orderly proceeding with a fair, transparent, and predictable
treatment of the stakeholders. However, this insight is not new. The roots
go back to the early sixteenth century in Antwerp, the then economic
metropole of Europe, when foreign merchants demanded from the Town
Fathers the enactment of a bankruptcy law for their protection. '’

Here I can offer a few thoughts about the relevant factors. The answer
itself seems, at first, irritatingly ephemeral. When one takes the psycho-
logical stance of a foreign investor, however, the lessons of Antwerp and
Asia seem obvious: from that perspective it is perfectly understandable
that equitable treatment of a debtor’s creditors is preferable to a system

7. United Nations Commission on International Trade Law (UNCITRAL), Legisia-
tive Guide on Insolvency Law (rev. 2005), available at www.uncitral.org/pdf/
english/texts/insolven/05-80722_Ebook.pdf. For a description of its legal parameters, see
Susan Block-Lieb & Terence Halliday, Incrementalisms in Global Lawmaking, 32
BROOK. J. INT’L L. 851 (2007); for its contents, see Jacob Ziegel, Canada-United States
Cross-Border Insolvency Relations and the UNCITRAL Model Law, 32 BROOK. J. INT’L
L. 1041 (2007).

8. World Bank, Principles for Effective Insolvency and Creditor Rights Systems (rev.
2005), available  at  http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/
LAWANDJUSTICE/GILD/0,,contentMDK:20774193~pagePK:64065425~piPK:162156
~theSitePK:215006,00.html.

9. “The World Bank is co-ordinating a broad-based effort to develop a set of princi-
ples and guidelines on insolvency regimes. The United Nations Commission on Interna-
tional Trade Law (UNCITRAL), which adopted the Model Law on Cross-Border Insol-
vency in 1997, will help facilitate implementation.” Financial Stability Forum, 12 Key
Standards for Sound Financial Systems, http://www.fsforum.org/compendium/key
standards_for sound financial system.html (last visited Apr. 1, 2007).

10. For this example, see also Christoph G. Paulus, 4 Short History of European In-
solvency Law, INSOL WORLD (SILVER JUBILEE ISSUE), 2007, at 14; Christoph G. Paulus,
Entwicklungslinien des Insolvenzrechts, 61 KTS ZEITSCHRIFT FUR INSOLVENZRECHT 239,
242 (2000) (F.R.G.).
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in which the creditors are afraid that the debtor is playing a game—alone
or in a collusive way with some of the other creditors—the outcome of
which is not equal (or at least transparent and predictable). In the absence
of transparency and equality of distribution, distribution of the remnants
of a business may be only the prelude to another game, played without
these foreign creditors (or most of them). A disturbingly clear example
for such a strategy seems to be the present-day Yukos case in Russia.''

From a legal perspective, however, things are more complicated. First,
it is axiomatic that insolvency law is a focus point for the commercial
law of any jurisdiction. Just as a painter creates the impression of three-
dimensions by reference to a focus point, numerous legal areas such as
the law of secured transactions, corporate law, corporate governance,
non-performing loans trading, out-of-court-settlements—to name but a
few—become fully understandable only against the background of a na-
tion’s insolvency law.'? Therefore, if insolvency law is a pillar of a juris-
diction’s commercial law, the need is manifest to build it up in a particu-
larly strong, efficient, and stable manner.

Second, and perhaps more importantly, insolvency law has the poten-
tial to influence not only an economy’s micro-level, but also its macro-
level. Insolvency law is now (and newly) politically salient. As such, it is
burdened with political expectations or demands. As increasing numbers
of enterprises break down, and huge companies like Enron, Parmalat,
Asia Pulp & Paper, or Varig go bust, the efficiency of insolvency law is
tested in a way that goes far beyond almost any other law. Public scru-
tiny as well as political guilt-shifting and grandstanding are then very
likely on the agenda. Reform or introduction of a national insolvency law
with the option of a reorganization proceeding is a convenient vehicle
that allows the political class to comfortably reject any claims for a bail-
out of firms that are seen by the public as too big to fail. Responsibility
for rescue is shifted to the administrator or the courts in charge.

And finally, in this context, an orderly and effective insolvency law
exerts a disciplining function on all actors on the stage. It is the art of
good insolvency legislation to strike a balance between disciplining the
debtor'? as well as the creditors. Experience teaches that this can be done

11. See generally Joseph Tanega & Dmitry Gololobov, Yukos Risk: The Double Edge
Sword, A Case Note on International Bankruptcy Litigation and the Transnational Limits
of Corporate Governance, 3 N.Y.U.J. L. & Bus. (forthcoming 2007).

12. Elsewhere, I have tried to elaborate this idea in more detail. See Christoph G.
Paulus, Verbindungslinien des Modernen Insolvenzrechts, 49 ZEITSCHRIFT FUR
WIRTSCHAFTSRECHT 2189 (2000) (F.R.G.).

13. In times of systemic economic difficulties, legislators might wish to alter their
insolvency laws to an overly protective system for the debtors. If they do so, they are well
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in various ways: there is no self-evident primacy of a creditor-driven sys-
tem over a court-driven system,'* as there is no clear evidence that a
harsh system is better or worse than a lenient one. What is necessary and
decisive is the credible threat for the debtor not to escape into an insol-
vency proceeding for his own benefit and for the creditors not to push
their common debtor into such proceedings for their benefit. No one
should stand to gain something in an insolvency proceeding that could
not be gained outside of it.

All of these preceding considerations point towards insolvency law’s
overarching importance and offer a justification for the multilaterals’
efforts in this field. However, irritating counterexamples exist that un-
dermine the validity of these very considerations. The most important of
these examples is the present-day Chinese economy. While China’s new
insolvency law came into force on July 1, 2007," it has a multi-year pe-
riod of enormous economic growth behind it without precedent in eco-
nomic history—and without an effective insolvency law! Be this as it
may, history is full of countless examples of the driving force of mere
perception without any proven factual justification.

Now that there are three guidelines out in the world—the smallest and
earliest from the IMF; the medium sized, second, from the World Bank;
and the most voluminous and, for now, the last word, from
UNCITRAL—there is a momentum that can be observed in insolvency
law’s world which points towards a certain substantive global conver-
gence. This convergence may occur through the force of the IMF’s and
the World Bank’s conditionality or the respective anticipated obedience,
or it may occur through a national political leadership’s wish to connect
its country with the modern stream of essential legislation, or it might
occur simply through the persuasive power and quality of these guide-
books. Regardless of the reason, there is a broad movement all over the

advised to re-change it after the end of such crisis. The Statute of Colombia from 1996 is
a striking example for this attitude and the disadvantages of “sticking to it until now.” See
generally Adolfo Rouillon, World Bank, Colombia: Derechos de Crédito y Procesos
Concursales (May 2006). Note, however, that Colombia is about to change its law (from
mid-2007 on) to make it a bit more balanced.

14. An example is comparison between the two neighboring countries of France and
Germany: the former has quite a court-driven system, whereas the latter is prominently
creditor-driven. For the latter approach, see Manfred Balz, Market Conformity of Insol-
vency Proceedings: Policy Issues of the German Insolvency Law, 23 BROOK. J. INT’L L.
167 (1997).

15. For descriptions of the new law, see Bruno Arboit & Darren FitzGerald, 4 Great
Leap Forward—China’s New Enterprise Bankruptcy Law, INSOL WORLD, Fourth Quar-
ter 2006, at 36; Mike Falke, China’s New Law on Enterprise Bankruptcy, 16 INT’L
INSOLVENCY REV. 63 (2007).
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world to comply with these standards.'® Even though the expert might
recognize considerable differences in each volume, they have much in
common. In particular, they all introduce a rescue proceeding which
was—due to the worldwide predominant perception of a bankruptcy
stigma on a bankrupt debtor—unthinkable in many jurisdictions only a
decade ago. Nowadays, it is hard to find any insolvency law without this
option. "’

However, one must take care not to be overoptimistic. The conver-
gence described, more often than not, refers to the law on the books
rather than the law in action. Many countries have adopted quite modern
insolvency legislation that appears on paper as successful approximations
of the propositions in the guidebooks.'® But, upon closer inspection, it
becomes apparent that the law in action bears little resemblance to the
written law. For various reasons—ranging from opposition to intrusion
by the imposing multilateral institution and its dominant shareholder(s)
to sheer opportunism—institutions within jurisdictions defy this conver-
gent pull and simply ignore their codified law.

This must be taken very seriously, not least because this attitude coin-
cides—accidentally or not—with a general problem of anti-globalization:
the national actors might have the impression that they are forced to ac-
cept an imposed law that is designed to bring them in line with a certain
capitalistic idea of bankruptcy law.'” Any answer to such an allegation

16. Elsewhere, I have described this development in somewhat more detail. See
Christoph G. Paulus, Rechtsvergleichung im Nationalen und Internationalen Insol-
venzrecht: Eine Erfolgsgeschichte, in EINHEIT UND VIELFALT DES RECHTS: FESTSCHRIFT
FUR REINHOLD GEIMER ZUM 65. GEBURTSTAG 795 (Rolf A. Schiitze ed., 2002) (F.R.G.).

17. For an insightful report about the factual problems of implementing the respective
rules in the Asia Pacific region, see Nick Hood, INSOL Europe, Management Change—
The Last Restructuring Taboo, in INTERNATIONAL CASELAW-ALERT No. 11, IV/2006, at
4, (Aug. 27, 2006), available at http://www.eir-database.com/download/caselaw/7/
International-Caselaw---Alert-No-11-IV-2006-August-27,-2006.pdf.

18. Professor Halliday describes this divergence in his contribution to this symposium
as “implementation gap.” Terence Halliday, Legitimacy, Technology, and Leverage: The
Building Blocks of Insolvency Architecture in the Decade Past and the Decade Ahead, 32
BRroOOK. J.INT’L L. 1081, 1098-99 (2007).

19. See the particularly telling story told by Boris Kozolchyk, Secured Lending and
Its Poverty Reduction Effect, 42 TEXAS INT’L L. J. (forthcoming 2007) (manuscript at 12),
available at http://www.law.arizona.edu/faculty/FacultyPubs/Documents/Kozolchyk/
ALS06-33.pdf. A Mexican NAFTA negotiator asked him:

why it was that Mexico’s law of secured transactions had to resemble that of
the United States and Canada, my reply was that the proper question was not
what law Mexico had to emulate but whether Mexico did in fact desire secured
lending. If it did, its law had to be based on principles that reflected those prac-
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by advocates of convergence must be based on a thorough analysis; an
analysis that identifies deeper necessities such as the general need for
economic development and/or empowerment of the poor®® or the like. If
this is not done or—even worse—not possible, then the multilaterals
would be well advised to refrain from further promotion of their guide-
books.?' Indeed, as a question mark, caution flag, or—depending on
one’s own perspective—exclamation mark, to the best of my knowledge
there has been little interest in how Arabic and the majority of African®
countries deal with the break-down of their economic enterprises.” And,
almost never—irrespective of the ceteris paribus impressive internation-
ality of the respective drafting groups— are there any Arabic or African
representatives participating.

II. TRANSITION FROM THE FIRST TO THE SECOND DECADE

These remarks bring us to the threshold of the second decade. The pull
towards convergence of the world’s insolvency laws will predictably in-
crease, as the multilaterals appear to have developed an “appetite” for
more. UNCITRAL is a striking example with its recently acclaimed
search for further fields of engagement in the insolvency area. Now the
work will go further into details; be it the treatment of groups in insol-
vency, court-to-court communication,”* arbitration in insolvency law, or
something else. While more or less hailed and welcomed by the experts,

tices tried and tested in active financial marketplaces and thus capable of uni-
versal usage.

Id.

20. The fact that the enactment of a bankruptcy law has the potential to lead to an
empowerment of the poor can be demonstrated in the context of the introduction of an
insolvency law for states. See Christoph G. Paulus, 4 Statutory Proceeding for Restruc-
turing Debts of Sovereign States, 49 RECHT DER INTERNATIONALEN WIRTSCHAFT 401,
402-05 (2003) [hereinafter Paulus, Statutory Proceeding].

21. For this, see also Halliday, supra note 18, at 1082-90.

22. An exception might be bigger states such as South Africa or regional attempts
such as the Organisation pour I’Harmonisation du Droit des Affaires en Afrique
(OHADA).

23. To be sure, most of these countries do have insolvency laws (many of them fol-
lowing quite closely the French model). However, what is questioned here is the law in
action.

24. For this see, for instance, Jay Westbrook, The Duty to Seek Cooperation in Multi-
national Insolvency Cases, in THE CHALLENGES OF INSOLVENCY LAW REFORM IN THE
2181 CENTURY 361 (Henry Peter, Nicolas Jeandin & Jason J. Kilborn eds., 2006); Chris-
toph Paulus, World Bank, Judicial Cooperation in Cross-Border Insolvencies: An Out-
line of Some Relevant Issues and Literature (2006), http://siteresources.worldbank.
org/GILD/Resources/GJF2006Judicial Cooperationinlnsolvency PaulusEN.pdf.
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it should not be forgotten that further convergence requires development
of a common and basic understanding of the reason and need for this ex-
pansion, and the rationale must reach beyond the mere benefit of multi-
national companies.

It seems to me that much is to be done in this respect; this has to be
stressed particularly in light of the recommendations of one of the mem-
bers of the World Bank Group. Every year, the International Finance
Corporation (IFC) publishes its Doing Business report, in which they
measure the world’s economy using a purely creditor-oriented approach.
In 2006, with respect to necessary insolvency reforms, they recom-
mended that the best solution is to give the creditors as much say in the
proceeding as possible”—a remarkably simplistic statement which, of
course, is heavily influenced by its own interest and the almost complete
exclusion of any lawyer in the drafting process. One wonders how coun-
tries that traditionally have a strong emphasis on court-driven proceed-
ings and which are doing fine economically will react—the present
China or India are ideal examples.

The problem with the above-mentioned task of developing a sound and
broad based justification for harmonization or convergence is that the
need is arising at a time when the pace of change is increasing as well.*®
One indicator is that the worldwide expanding trade in non-performing
loans has already led, in numerous cases, to a changed pattern of creditor
behavior. The traditional model of bankruptcy law is based on the as-
sumption of a debtor bound together with all his creditors on the other
side by bipolar face-to-face relationships®*’—a paradigm which implies a
general mutual knowledge of debtor and creditor. It has now become the
increasingly predominant economic reality that the debtor does not know
who his creditors are; irritatingly enough, nor do the creditors know who
their debtor is. The trading of claims on what is commonly called the
“secondary market” continues even after an insolvency proceeding has
commenced. As a German banker once told me: banks are trading with
everything that has not climbed the tree by “three.”

It might thus happen that an administrator has engaged in negotiations
with creditors about a particular solution of the case—maybe even in

25. See World Bank, Doing Business 2007—How to reform, at 55 (2006).

26. See Simon Davis, Greater Use Should Be Made of Derivatives in Restructuring
Transactions, in GLOBAL INSOLVENCY & RESTRUCTURING YEARBOOK 2006/07 21 (4th
ed..); Sijmen de Ranitz, Foreward: Global Trends in the Field of Restructuring and In-
solvency, in GLOBAL INSOLVENCY & RESTRUCTURING YEARBOOK 2006/07 1 (4th ed..); See
also INSOL INT’L, CREDIT DERIVATIVES IN RESTRUCTURINGS: A GUIDEBOOK (2006).

27. Note that the English word “obligation” stems from the Latin word “obligare,”
which means primarily “to bind together.”
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advance of opening the proceeding—and is thereafter confronted with a
different set of creditors when the case is filed or once time has come to
vote on the plan. To be sure, such a scenario need not automatically be
unfavorable for the insolvency proceeding as such. There is, for instance,
the possibility that an envisaged reorganization attempt will be enhanced
by the introduction of new creditors. Assume that they have bought the
respective claims from the original creditors for thirty cents on the dollar;
this price makes it an economically sound judgment to accept a dividend
of fifty cents in a case where the original creditors possibly would, after
waiting out the case, have wanted more.*® On the other hand, there is an
equally large chance that these new creditors may be willing to settle for
a quick sale of the debtor’s business or assets, without any longer term
strategy on the administrator’s or debtor’s side.

As a rule of thumb, the anonymity which is the inevitable companion
of this modern development in credit markets bears the threat of inhu-
manity. This interrelation is evidenced by long-lasting historical experi-
ence. Therefore, the new pattern of stakeholders might undermine a leg-
islature’s consideration of social policy; for example, French insolvency
law with its strong emphasis on the protection of workers may find this
policy swept away by the short-term interests of debt traders. In any case,
work-outs are likely to become more complicated as there are more di-
verse interests involved. Cautious lenders are already beginning to exert
some control over the possibility of restructurings by inserting “unani-
mous decisions clauses” into their loan agreements. Such clauses have
achieved some prominence in the context of sovereign debt restructuring
attempts.zg

A further consequence of converging insolvency procedures is that by
enhancing the power of the court at the debtor’s center of main interest,
forum shopping is likely to become even more prominent than it already
is today.”® The European Insolvency Regulation presents the paradox
clearly. Designed with the intent to prevent forum shopping by bringing
the disparate insolvency legislations of the various member states closer
together, this very regulation seems to have provoked forum shopping,

28. Example taken from Steven T. Kargman, Addressing Financial Distress in the
Emerging Markets: An Overview of Key Concepts in Corporate and Sovereign Debt Re-
structurings, 31 CURSO DE DERECHO INTERNACIONAL (Organizacion de los Estados
Americanos, Comité Juridico Interamericano) 453 (2004).

29. See Paulus, Statutory Proceeding, supra note 20, at 401.

30. For this observation, see John A. E. Pottow, The Myth (and Realities) of Forum
Shopping in Transnational Insolvency, 32 BROOK. J. INT’L L. 785 (2007); Robert K.
Rasmussen, Where are all the Transnational Bankruptcies? The Puzzling Case for Uni-
versalism, 32 BROOK. J. INT’L L. 983 (2007).
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and considerable litigation over forum choice! The obvious lesson to be
learned therefrom is that partial harmonization, engagement and familiar-
ity may foster a search for potential advantages.’' This is not here the
place to evaluate forum shopping as a general phenomenon and to dis-
cuss its pros and cons. All that is to be derived from this development is
that insolvency practitioners must adjust to the new pattern and its de-
mands. They are increasingly confronted with situations in which they
must evaluate conduct on the basis of foreign (or even multiple foreign)
law(s). This hints at the thorny and inevitable question of whether or not
a certain act or transaction done in one jurisdiction might trigger the
avoidance laws of another? Needless to say that these new demands re-
quire highly qualified professionals.

Finally—still speaking from brink of the second decade—the increased
complexity of insolvency law and its strong emphasis on the reorganiza-
tion option gives reason to a new positioning of insolvency law in gen-
eral. To varying degrees, in many jurisdictions, insolvency law was seen
as a somewhat isolated field with few direct connections to other areas of
law.** It followed its own set of rules, conditioned by the particular cir-
cumstances of the debtor’s insolvency. This remains unchanged, of
course. What is likely to change, however, is the increasing awareness of
an insolvency law’s function as part of a broader context.

This context is best described (even in German) by “turnaround law.”
Its unifying property is that it deals with those economic assets (includ-
ing workers, goods, services, and any other economically useful and
valuable good) which, for whatsoever reason, are no longer (or, maybe
even not at all) used in the most efficient manner and which shall be re-
positioned there. Seen from this perspective, insolvency law forms part
of a large spectrum of seemingly disparate areas of law, such as corpo-
rate governance, the specific creditor protection rules within corporation
law, distressed debt trading, out-of-court settlement law, and many oth-
ers. Insolvency law is, thus, no longer isolated but just a link—a very
important one, of course—in a longer chain of other laws. The conse-
quence of this insight is that harmonization of insolvency law may not be

31. The statutory cornerstone for this search is—at least presently—the interpretation
of the term “center of main interests”; for this, see Gabriel Moss, Group Insolvency—
Choice of Forum and Law: The European Experience Under the Influence of English
Pragmatism, 32 BROOK. J. INT’L L. 1005 (2007); Jay Lawrence Westbrook, Locating the
Eye of the Financial Storm, 32 BROOK. J. INT’L L. 1019 (2007).

32. To be sure, this observation relates to this law’s perception and does, therefore,
not contradict with what has been stated above about the objective influence of insol-
vency law on other fields of law.
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enough. It will be necessary to integrate and adapt of insolvency law to
this new legal surrounding.®® This is the task of the second decade.

III. THE SECOND DECADE

Having described the developments of the last decade, a few words
about the likely further development of insolvency law are in order, as
well as a warning about certain dangers which call for close monitoring
by the experts.

As indicated, the next years will likely be dominated by the effort to
integrate the new insolvency environment into a coherent whole. This
task will require hard work, beginning with the academics and then the
practitioners and the multilateral institutions. In a world which is ever-
more interdependent, and which is equipped with limited resources, the
need will increase to move these resources to their best possible (or high-
est-valued) use as smoothly and promptly as possible.

The true difficulty with fulfilling this task will be, however, that it has
to be done on a multi-dimensional cultural level. A “one-size-fits-all”
approach is bound to fail. Not only do different jurisdictions have differ-
ent priorities, they may have entirely different understandings as to the
goals of a proceeding—be it protection of the enterprise, protection of
workers, or maximizing value for creditors. Notwithstanding the naive
solution proposed by the IFC in its Doing Business report, present politi-
cal realities will not permit a pure creditor-driven proceeding to be pre-
sented as the best possible (and certainly not a consensus) solution.**

A further prediction must be mentioned, if only as an aside: as the
world shrinks toward a global village, the question of how to deal with
overindebted states—and thus their insolvencies—must move to the top
of the agenda. To the extent that this picture of the world as a village be-
comes reality, there is no way not to deal with the economic disparities
among nations. Like in any small village, the pressure on the rich to do
something about the poverty of the neighbors will grow. It is my strong
conviction that the right solution will not be found in the refinement of
Collective Action Clauses but in the further development of what the
IMF called a Sovereign Dispute Resolution Mechanism (SDRM).*
Therefore, insolvency law will have to play its role in this context.

33. For example, as a consequence of the automatic stay reorganization within an
insolvency proceeding, which might contradict the rules of the unfair competition law.

34. See lan Fletcher, Maintaining the Momentum: The Continuing Quest for Global-
Standards and Principles to Govern Cross-Border Insolvency, 32 BROOK. J. INT’L L. 767,
776-84 (2007).

35. See Paulus, Statutory Proceeding, supra note 20, at 401-02.
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Another likely development in the second decade that calls for alert-
ness, particularly of the experts, and maybe even particularly of the aca-
demic experts, is greed. To the degree that economic globalization tran-
scends the borders of national legislatures, the greed of the “big players”
in this game will likely seek to use harmonization efforts to shift aside
local obstacles. Powerful entities seek, with greater or lesser success,
exemptions from the applicability of certain local legal rules (tax law,
labor law, environmental law, etc.). As lawmaking proceeds at the global
level, such efforts may achieve even better results because of the scarcity
of respective rules there, and the possibility of “one stop shopping.”

A regional example is the decision of the Australian legislator in the
late nineties to make netting-agreements insolvency-proof in their insol-
vency law in order to make the country more attractive for economic in-
vestment.>® An even more striking example is the Cape Town protocol as
drafted by UNIDROIT:* it provides for a worldwide applicable super-
priority for certain collateral in all insolvency laws on the globe. Even
though so far restricted to only a few goods, a tendency behind any such
attempt is recognizable; global rules shall be set in force which over-
throw the application of local laws for the benefit of global players with
effective lobbyists (to be sure, not only in the realm of insolvency law>®).
The primary addressees of these attempts are, of course, the multilateral
institutions such as UNIDROIT or IFC. Needless to say, the success of
these attempts will undermine the fundaments of insolvency law, and in
particular any broad-based economic justification for harmonization.

36. See Peter Costello, MP, Treasurer of the Commonwealth of Australia, Second
Reading Speech on the Australian Prudential Regulation Authority Bill, 1998, available
at http:/fsi.treasury.gov.au/content/downloads/PublicInfo/Speeches/FSI_SecondReading
Speeches.rtf.

37. Convention on International Interests in Mobile Equipment, Nov. 16, 2001, S.
Treaty Doc. No. 108-10, available at http://www.unidroit.org/english/conventions/
mobile-equipment/main.htm. Steven Harris mentions, in his contribution to this volume,
UNIDROIT’s drafting of a further Protocol. Steven L. Harris, Choosing the Law Govern-
ing Security Interests in International Bankruptcies, 32 BROOK. J. INT’L L. 905, 913 n.31
(2007).

38. Another example would be article 54 of the Convention on the Settlement of In-
vestment Disputes between States and Nationals of Other States (ICSID) which provides
for a enforcement title that has to be recognized by all states. For this, see Giuliana Cané,
Enforcement of ICSID Awards: Revolutionary or Ineffective?, 15 AM. REV. INT’L ARB.
439 (2006); for a general description of the procedure, see Giorgio Sacerdoti, Investment
Arbitration Under ICSID and UNCITRAL Rules: Prerequisites, Applicable Law, Review
of Awards, 19 ICSID REv. 1 (2004).



MAINTAINING THE MOMENTUM:
THE CONTINUING QUEST FOR GLOBAL
STANDARDS AND PRINCIPLES TO GOVERN
CROSS-BORDER INSOLVENCY

lan F. Fletcher”

FOREWORD—IN MEMORIAM

little more than ten years ago, on September 19, 1996, to be ex-

act, the author of this Article was privileged to take part in a truly
exceptional and ground-breaking symposium conceived and arranged by
the friend and colleague whose loss we continue to mourn, and to whose
memory we dedicate these present proceedings. The symposium of Sep-
tember 1996 was a co-sponsored venture by Brooklyn Law School to-
gether with the Centre for Commercial Law Studies based in Queen
Mary & Westfield College, University of London.' It followed the
precedent of other joint symposia mounted by these two institutions
around that time, of presenting the same conference program at consecu-
tive meetings in New York and London, thereby widening the live im-
pact of the proceedings and enabling the high-caliber array of speakers to
interact with audiences on two continents. As the Director of the Centre
for Commercial Law Studies during that period, the author attended sev-
eral of the symposia in an ex-officio capacity, but when the theme of
“Bankruptcy in the Global Village” was first mooted, it was inevitable
that my involvement in the proceedings would be more than merely
symbolic. Nevertheless, it is appropriate to acknowledge that the original
concept for the 1996 symposium came from Professor Barry Zaretsky,
and that it was he and his colleagues who worked tirelessly to ensure that
the inaugural session held in Brooklyn was an unqualified success, char-
acterized by a sense of infectious energy and enthusiasm that emanated
from Barry himself. The professional dedication which Barry brought to
the organization of the working sessions of the symposium was matched
by a warm and generous spirit of hospitality which he and his wife, Joan,
extended to those of us who were visiting from “out of town.” As one
reflects on the unaffected conviviality of those times spent together a
decade ago, and is then mindful of all that has happened in the interven-
ing years, in New York and beyond, it seems imperative that we reaffirm

* Professor of International Commercial Law, University College London.

1. The College within the University of London formerly known as Queen Mary and
Westfield College has subsequently adopted the name “Queen Mary, University of Lon-
don.” Queen Mary, University of London, Web site, http://www.qmul.ac.uk (last visited
May 20, 2007).
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our commitment to the pursuit of the high scholarly purposes, and to the
spirit of international collegiality, which were among the many cherished
qualities which will be forever associated with the name of Barry Zaret-
sky.

I. INTRODUCTION: THEN AND NOW

A. Work in Progress, 1996

Surveying the landscape of international insolvency—or bankruptcy—
law as it was constituted in 1996 from the vantage point of the closing
months of 2006, one is struck by the speed and extent of the changes
which have taken place in the intervening years. Perusal of the collected
papers from the first Global Village Symposium as published in the
Brooklyn Journal of International Law® provides a snapshot of the state
of evolution of a number of major projects at that point in time. The
American Law Institute’s (ALI) NAFTA Insolvency Project, for which
Professor Jay L. Westbrook was the U.S. Reporter, was actively engaged
in the task of seeking common ground and shared principles among the
laws of the three NAFTA countries with regard to the conduct of cross-
border bankruptcies.’ By the fall of 1996, draft statements of the laws of
all three jurisdictions had already been prepared,* creating a necessary
platform for the completion of the project. However, the exacting process
of discovering and formulating the agreed-upon principles still lay in the
future, and was only concluded in May 2000.’

2. Symposium, Bankruptcy in the Global Village, 23 BROOK. J. INT’LL. 1 (1997).

3. Jay Lawrence Westbrook & Jacob S. Ziegel, The American Law Institute NAFTA
Insolvency Project, 23 BROOK. J. INT’L L. 7 (1997).

4. AM. LAW INST.,, TRANSNATIONAL INSOLVENCY PROJECT: INTERNATIONAL
STATEMENT OF UNITED STATES BANKRUPTCY LAW (Discussion Draft 1996); AM. Law
INST., TRANSNATIONAL INSOLVENCY PROJECT: INTERNATIONAL STATEMENT OF CANADIAN
BANKRUPTCY LAW (Council Draft No. 1, 1996); AM. LAW INST., TRANSNATIONAL
INSOLVENCY PROJECT: INTERNATIONAL STATEMENT OF MEXICAN BANKRUPTCY LAW (Pre-
liminary Draft No. 1, 1996).

5. Final Drafts of the four volumes comprising the product of the American Law
Institute (ALI) Transnational Insolvency Project were approved by the council and mem-
bers of the ALI at the organization’s annual meeting in May 2000. All four volumes were
subsequently published in 2003 by Juris Publishing, Inc. The first three volumes contain
national reports of the relevant laws of the three NAFTA countries—Canada, Mexico,
and the United States—while the fourth volume, entitled Principles of Cooperation
Among the NAFTA Countries, carries the statements of principles and recommendations.
AM. LAW INST.: TRANSNATIONAL INSOLVENCY: COOPERATION AMONG THE NAFTA
COUNTRIES: INTERNATIONAL STATEMENT OF CANADIAN BANKRUPTCY LAW (Juris Publish-
ing 2003); AM. LAW INST.: TRANSNATIONAL INSOLVENCY: COOPERATION AMONG THE
NAFTA COUNTRIES: INTERNATIONAL STATEMENT OF MEXICAN BANKRUPTCY LAW (Juris
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Meanwhile, the long-running saga of the European Union Insolvency
Convention had, earlier in the year 1996, suffered the latest of a series of
miscarriages of fortune which had consigned the text to an uncertain
state of limbo. Although the concluded text of the convention had been
signed by fourteen of the fifteen states which then comprised the mem-
bership of the European Union, the failure of the United Kingdom to ap-
pend its signature by May 23, 1996° (the last day of the six-month “win-
dow” during which the convention was open for signature), caused the
entire convention to lapse.” Although it was technically possible for the
project to be resurrected at some future time by unanimous agreement of
the entire E.U. membership of fifteen, it was questionable whether the
political conditions for such a maneuver would be achievable in the im-
mediate aftermath of the acrimonious events of May 1996. At the Brook-
lyn Symposium in September of that same year, the author ventured the
opinion that the convention might possibly be revived and concluded at
some time during 1997, although the process of ratification might occupy
several more years before the convention could enter into force.® That
opinion was mistaken on a number of counts, although the final outcome
can be regarded as having produced a more effective instrument of legal
integration than had been in prospect while the project was cast in the
form of an international convention.

It was not until 1999 that the requisite circumstances, and the shared
political will, were forthcoming to permit the revival of the insolvency
project.” On the other hand, the inspired decision to recycle the substan-
tive text of the lapsed convention in the form of a regulation of the
Council of the European Community totally transformed the legal po-
tency of the measure and the immediacy of its entry into force.'® The

Publishing 2003); AM. LAW INST.: TRANSNATIONAL INSOLVENCY: COOPERATION AMONG
THE NAFTA COUNTRIES: INTERNATIONAL STATEMENT OF UNITED STATES BANKRUPTCY
LAW (Juris Publishing 2003); AM. LAW INST.. TRANSNATIONAL INSOLVENCY:
COOPERATION AMONG THE NAFTA COUNTRIES: PRINCIPLES OF COOPERATION AMONG THE
NAFTA COUNTRIES (2003) [hereinafter AM. LAW INST., PRINCIPLES].

6. European Union, Convention on Insolvency Proceedings, done Nov. 23, 1995, 35
L.LL.M. 1223, 1223.

7. Id. art. 49.

8. lan F. Fletcher, The European Union Convention on Insolvency Proceedings: An
Overview and Comment, with U.S. Interest in Mind, 23 BROOK. J. INT’L L. 25, at 27, 33.

9. Initiative of Germany and Finland on Adoption of a Council Regulation on Insol-
vency Proceedings, submitted May 26, 1999, 1999 O.J. (C 221) 8 (EC).

10. The measure acquired the force of law, with supremacy over any conflicting pro-
visions of domestic law, on May 31, 2002 throughout all the E.U. Member States with
the exception of Denmark. Council Regulation 1346/2000, 2000 O.J. (L 160) 1 (EC).
Denmark, a signatory to the Insolvency Convention which lapsed in 1996, secured a spe-
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accession of ten further states to membership of the European Union be-
tween 1996 and 2004'! has resulted in a total of twenty-four European
States being currently subject to the Regulation on Insolvency Proceed-
ings (EC Regulation). This figure was increased still further with the ac-
cession of two more states as E.U. Members in January 2007."

Although not in a sufficiently advanced state to be examined in detail
during the course of the 1996 Symposium, another significant project in
progress at that time was the cycle of twice-yearly meetings of an expert
working group convened by the United Nations Commission on Interna-
tional Trade Law (UNCITRAL), aimed at producing model legislative
provisions on cross-border insolvency which could be enacted by states
as part of their domestic laws."® The concept of the Model Law on Cross-
Border Insolvency, as it ultimately came to be known, was a pragmatic
response to a growing realization that the rate of progress towards the
development of multilateral conventions to provide for the orderly con-
duct of international insolvencies was impossibly slow and faltering and
would be incapable of delivering workable results for global application
within any foreseeable time frame. An alternative strategy was therefore
adopted with a view to establishing a framework of standardized legisla-
tive provisions which, if incorporated in parallel fashion into the domes-
tic laws of a number of commercially significant states, could ensure the

cial exemption under the terms of the Maastricht and Amsterdam Treaties, of 1992 and
1997 respectively, which amended and consolidated the primary treaties on which the
European Community and the European Union are based. Protocol on the Position of
Denmark arts. 1, 2, 1997 O.J. (C 340) 1, 101; Treaty of Amsterdam Amending the Treaty
on European Union, Oct. 2, 1997, 1997 O.J. (C 340) 1 [hereinafter Amsterdam Treaty];
Treaty on European Union, Feb. 7, 1992, 1992 O.J. (C 191) 1 [hereinafter Maastricht
Treaty]. Under this so-called “permanent opt-out,” Denmark is excluded from the effects
of legislation enacted under Articles 61(c) and 67(1) of the Treaty Establishing the Euro-
pean Community. See Treaty Establishing the European Community arts. 61(c), 67(1),
Mar. 25, 1957, 298 U.N.T.S. 3, consolidated version at 2002 O.J. (C 325) 33. The EC
Regulation on Insolvency Proceedings was adopted under the terms of the two articles in
question. The non-participation of Denmark is confirmed by Recital 33 to the Regulation.
Council Regulation 1346/2000, para. 33, 2000 O.J. (L 160) 1, 4.

11. European Union, Treaty and Act of Accession (Athens Treaty), Sept. 23, 2003,
2003 O.J. (L 236).

12. Final approval for the accession of Romania and Bulgaria to the status of full
membership of the European Union with effect from January 1, 2007, was announced in
a press release by the European Commission on September 26, 2006. Press Release,
European Comm’n, Commission Confirms Bulgaria’s and Romania’s EU Accession on 1
January 2007, Completed by a Rigorous Package of Accompanying Measures (Sept. 26,
2006).

13. See UN. Comm’n on Int’l Trade Law [UNCITRAL], 26" Session, July 5-23,
1993, Report of the United Nations Commission on International Trade Law on the Work
of its 26th Session, paras. 302—06, U.N. Doc. A/48/17 (Sept. 7, 1993).
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minimum conditions necessary to enable multi-jurisdictional insolvency
proceedings to be conducted with speed and effectiveness.'* This would
be facilitated through the provision of appropriate enabling powers al-
lowing judges to cooperate with their counterparts in other jurisdictions
and to grant assistance to foreign representatives acting in insolvency
cases. "

UNCITRAL, in May 1995, formally decided to pursue the preparation
of uniform legislative provisions on judicial cooperation in cross-border
insolvencies.'® The rate of progress achieved by the Working Group was
remarkable for its rapidity. By March 1997 a draft version of the Model
Law was issued for scrutiny and consultation, and after some consequen-
tial revision, the text of the Model Law was adopted by UNCITRAL on
May 30 of that same year.'” Inevitably, some time was needed thereafter
for states to absorb the implications of the Model Law and evaluate the
case for its enactment, but in due course a steadily growing list of eco-
nomically significant states, beginning in 2000 with Mexico, introduced
legislation based upon its provisions.'®

Although representatives of both the United States and the United
Kingdom had been members of the Working Group, and had played sig-
nificant roles in shaping the contents of the Model Law itself, the origi-
nal aspirations of the respective governments of those states to set a posi-
tive example by quickly enacting it within their insolvency laws fell vic-

14. See UNCITRAL, UNCITRAL Model Law on Cross-Border Insolvency, Pream-
ble, U.N. Doc. A/52/17 annex I at 67 (July 4, 1997) [hereinafter UNCITRAL, Model
Law].

15. Id. ch. IV (arts. 25-27).

16. UNCITRAL, Twenty-eighth Session, May 2-26, 1995, Report of the United Na-
tions Commission on International Trade Law on the Work of Its Twenty-eighth Session,
paras. 391-92, U.N. Doc. A/50/17 (adopted May 24-26, 1995).

17. UNCITRAL, Thirtieth Session, May 12-30, 1997, Report of the United Nations
Commission on International Trade Law on the Work of Its Thirtieth Session, para. 221,
U.N. Doc. A/52/17 (July 4, 1997) [hereinafter UNCITRAL, Report on Thirtieth Session];
see id. at 67-77 (Annex I) (UNCITRAL, Model Law).

18. The following countries have adopted legislation based on the Model Law:
Colombia, Great Britain, and New Zealand in 2006; the British Virgin Islands and the
United States of America in 2005; Serbia in 2004; Poland and Romania in 2003;
Montenegro in 2002; Japan, Mexico, and South Africa in 2000; and Eritrea.
UNCITRAL, Status: 1997—Model Law on  Cross-Border Insolvency,
http://www.uncitral.org/uncitral/en/uncitral texts/insolvency/1997Model_status.html
(last visited May 18, 2007). Countries reported to be actively considering adoption of
enacting legislation include Argentina, Australia, Canada, and Pakistan. UNCITRAL,
Developments in Insolvency Law: Adoption and Interpretation of the UNCITRAL Model
Law on Cross-Border Insolvency and Developments in Interpretation of “Centre of Main
Interests” in the European Union, para. 3, U.N. Doc. A/CN.9/597 (Apr. 11, 2006).
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tims to the cross-currents of domestic political and legislative circum-
stances. It was not until October 17, 2005 that a new Chapter 15 of the
U.S. Bankruptcy Code, embodying the terms of the Model Law as appli-
cable in the United States, was able to enter into force as part of a more
widely cast statute containing other reforming provisions whose contents
had generated much political controversy.'® In the United Kingdom, an
enabling power was supplied by section 14 of the Insolvency Act 2000 to
allow the Model Law to be enacted by means of secondary legislation in
the form of a statutory instrument.”® Despite this license to bypass the
severe constraints of the parliamentary legislative timetable, the task of
preparation, including a series of consultative processes, was not com-
pleted until March 2006.%' Enactment of the Model Law was effected by
the Cross-Border Insolvency Regulations 2006, which entered into force
within Great Britain on April 4, 2006.*

B. Some New Initiatives Since 1996

The completion of each of the three major projects which have just
been discussed was a matter for celebration as representing a triumph of
will in the face of technical and political obstacles. These obstacles
would, on the evidence of past history of treaties and agreements in the
sphere of international bankruptcy matters, invariably have proved insu-
perable or, at best, would have resulted in a text of such blandness or
opacity that no meaningful benefits could be derived from the finished
product.”® The concrete advances brought about through the American

19. Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, Pub. L. No.
109-8, 119 Stat. 23 (codified in scattered sections of titles 11, 12, 15, and 18 of the
United States Code). Title VIII of this act amends Title 11 of the United States Code by
inserting Chapter 15 (“Ancillary and Other Cross-Border Cases”), and makes consequen-
tial amendments to Titles 11 and 28 of the Code. Id. §§ 801-02 (codified in 11 U.S.C. §§
1501-32 and scattered sections of 11 and 28 U.S.C.).

20. Insolvency Act 2000, c. 39, § 14 (U.K.). This section came into force on the day
the Act was passed (November 30, 2000). /d. § 16(2).

21. For a key document circulated during the consultative process, see THE
INSOLVENCY SERV., IMPLEMENTATION OF UNCITRAL MODEL LAW ON CROSS-BORDER
INSOLVENCY IN GREAT BRITAIN (2005), available at http://www.insolvency.gov.uk/
insolvencyprofessionandlegislation/con_doc_register/registerindex.htm (last visited May
21, 2007).

22. Cross-Border Insolvency Regulations 2006, S.1.2006/1030 § 1. The delimitation
of the territorial effect to “Great Britain” signifies that the Model Law currently applies
only within England, Wales, and Scotland. /d. § 2. Extension to Northern Ireland will be
effected by a further instrument of secondary legislation at a date to be determined.

23. As an example, see the Model Treaty on Bankruptcy adopted by the Fifth Session
of the Hague Conference on Private International Law in 1925, reproduced in
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Law Institute Transnational Insolvency Project, the EC Regulation on
Insolvency Proceedings, and the UNCITRAL Model Law respectively,
serve as a reminder of what can be accomplished by a less ambitious
quest for pragmatic solutions to specific aspects, rather than embarking
on the vain attempt to devise an idealized solution to the totality of the
issues of principle and process that are encountered in the field of inter-
national insolvency. Significantly, none of the three projects attempted to
impose changes to the substantive insolvency laws, and related types of
proceeding, contained in the domestic legal orders of the states in which
their provisions were destined to apply. The ALI Principles, and the
UNCITRAL Model Law, aspire to allow the foreign representative to
gain access and recognition before the courts of other states, and thereaf-
ter to obtain such relief and assistance as is already available under the
laws of the recognizing state in relation to cases initiated under its do-
mestic laws.”* And while the EC Regulation embodies a regime of over-
arching rules controlling the exercise of jurisdiction, the choice-of-law
process, and the recognition and enforcement of proceedings opened in
other Member States,” it most emphatically does not purport to rewrite
the content of the domestic insolvency laws of the states whose laws are
required to be applied substantively in accordance with its controlling
provisions.

Diversity of treatment of factually similar situations, as between the
laws of two different sovereign states, will thus remain a fact of life for
those caught up in a multi-jurisdictional bankruptcy. It will require much
effort to minimize the sense of unfairness borne by those parties who
experience the effects of asymmetrical outcomes among differently posi-
tioned creditors of what is, in functional terms, a single debtor operating
on a transnational basis. Instances of such asymmetrical outcomes for
functionally similar claimants will continue to occur for as long as the
separate sovereign states of the world maintain their individualized ap-
proaches to insolvency law and policy. In reality, the elimination of such
diversity is unattainable within the foreseeable future. If the otherwise
closely aligned states of the European Union have shown themselves
unable—indeed unwilling—to countenance the harmonization of their
national laws concerning debtor-creditor relations, security, and insol-
vency, how much more unlikely is it that states from different regions of
the world, representing a wide variety of legal traditions, could be in-

CONFERENCE DE LA HAYE DE DROIT INTERNATIONAL PRIVE, ACTES DE LA CINQUIEME
SESSION 1925, at 341 (1926). No state ever ratified the Treaty.

24. See AM. LAW INST., PRINCIPLES, supra note 5; UNCITRAL, Model Law, supra
note 14.

25. See Council Regulation 1346/2000, 2000 O.J. (L 160) 1 (EC).
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duced to abandon their embedded practices in matters of insolvency and
subscribe to a common set of principles and procedures?!

Although any attempt at bringing about a complete harmonization of
global insolvency laws in the near future could be dismissed as an exer-
cise in futility, there is a good case to be made for sustaining the momen-
tum generated by the successfully completed projects of recent times.
This would be in order to pursue more attainable objectives such as rais-
ing the level of awareness among national legislators and policymakers
regarding the standards of legal provision currently maintained by states,
which are demonstrably in the forefront of economic and commercial
activity.”® Although it would be unrealistic to pretend that less developed
states with fewer resources could, or indeed should, instantly renounce
their indigenous practices and seek to emulate an alien legal culture for
the sake of the supposed economic benefits that might ensue, a long-term
approach to the sharing of expertise and skills could enable such states,
over time and at a self-determined pace, to assimilate such standards as
they deem to be compatible with their social goals and priorities. This
line of reasoning (at least in part) seems to lie at the root of a new wave
of initiatives which have been promoted by a number of regional and
global organizations during the last decade, including the International
Monetary Fund (IMF),” the Asian Development Bank (ADB),”® and the
World Bank,” and also by UNCITRAL.?® Each in its distinctive way
offers an aspirational statement of the norms and standards which are
believed by the respective teams of authors to embody the necessary in-
gredients of a robust and efficient system for regulating debtor-creditor
relationships and for administering and distributing the estates of insol-

26. The policy of “global standard setting” by identifying the currently accepted
models of “best practice” is notably exemplified by the initiatives mentioned infra, notes
27-30.

27. LEGAL DEP’T, INT’L MONETARY FUND, ORDERLY AND EFFECTIVE INSOLVENCY
PROCEDURES: KEY ISSUES (1999).

28. Office of the Gen. Counsel, Asian Dev. Bank, Insolvency Law Reforms in the
Asian and Pacific Region, 1 LAW AND POLICY REFORM AT THE ASIAN DEVELOPMENT
BANK 10-85 (2000).

29. WORLD BANK, PRINCIPLES AND GUIDELINES FOR EFFECTIVE INSOLVENCY AND
CREDITOR RIGHTS SYSTEMS (REVISED) (2005), available at
http://www.worldbank.org/ifa/rosc_icr.html; WORLD BANK, PRINCIPLES AND GUIDELINES
FOR EFFECTIVE INSOLVENCY AND CREDITOR RIGHTS SYSTEMS (2001), available at
http://www.worldbank.org/ifa/rosc_icr.html.

30. UNCITRAL, LEGISLATIVE GUIDE ON INSOLVENCY LAw, U.N. Sales
No. E.05.V.10 (2005) [hereinafter ~UNCITRAL, GUIDE], available at
http://www.uncitral.org/pdf/english/texts/insolven/05-80722 Ebook.pdf. Supporting
documentation is available at http://www.uncitral.org/uncitral/en/uncitral texts/
insolvency/2004Guide.html.
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vent debtors. Although there are obvious variations between the four
documents in terms of emphasis and nuance, as well as in some matters
of substance, a considerable amount of common ground is also discerni-
ble which could become a useful starting point in a future search for fur-
ther synthesis and convergence.’'

In the cases of the IMF, the ADB, and the World Bank, their involve-
ment in projects to promote a convergence of national insolvency laws in
line with perceived “best practice” is far from coincidental. Indeed, there
has at times been an appearance of barely concealed dirigisme on the part
of some of the financial institutions, due to their tendency to hint at an
eventual correlation between their readiness to provide moral and mate-
rial support for “client countries” and the degree to which said clients are
able to demonstrate that their insolvency laws are in alignment with the
“benchmarks” specified in the lender’s manual of best practice.’” Never-
theless, each of the documents generated by the IMF, the ADB, and the
World Bank respectively makes a valuable contribution to the process of
identifying and articulating the legal provisions and systemic arrange-
ments considered essential for the conduct of orderly financial relation-
ships in support of commerce and development. However, in terms of
impact on the global community, comprising both developed and devel-
oping states, it is probable that the UNCITRAL Legislative Guide on In-
solvency Law will receive the closest consideration by policymakers and
legislators, both on account of its institutional pedigree and also for the
very reason that it appears to adopt a non-prescriptive approach that is
free from any overt attempt to impose a legislative matrix upon states as
a condition for economic acceptance or access to material benefits for the
future. The introductory section of the Guide pointedly affirms that its
purpose is to assist the user of the document “to evaluate different ap-
proaches available and to choose the one most suitable in the national or
local context.”** With one notable exception, which will be further con-
sidered at a later point in this Article,** the Guide succeeds in its self-
imposed limitation to refrain from “provid[ing] a single set of model so-
lutions to address the issues central to an effective and efficient insol-

31. This theme is explored below in Part II.

32. See, for example, the systematic process known as “Reporting on the Observance
of Standards and Codes” (ROSC), developed and operated by the IMF and the World
Bank. Details of this can be viewed at www.worldbank.org/ifa/rosc.html (last visited
May 21, 2007).

33. UNCITRAL, GUIDE, supra note 30, at 2, para. 3.

34. The exception referred to, concerning the treatment of matters of choice of law in
Part Two, Chapter I, Section C of the UNCITRAL Legislative Guide, is considered below
in Part II.
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vency law”* while supplying an eloquently reasoned and quietly au-

thoritative discourse upon ways of supplying the requisite components of
a commercially attuned system of insolvency law.

C. Summing Up: A Decade of Progress

Attention has been called above to some of the notable developments
in the field of international insolvency during the decade between 1996
and 2006. It has been a period when several important projects came to
fruition and subsequently began to make an impact on the day-to-day
practice and application of the law. Simultaneously, new projects were
embarked upon with the aim of imparting a long-term influence over the
shape, and eventual convergence, of insolvency systems on a global or
regional basis. It should be noted that this Article has not attempted to
provide a comprehensive survey of the latter type of project, and that a
number of other initiatives have recently been completed, or are cur-
rently ongoing, which have a direct or indirect relation to the refinement
and restatement of insolvency law principles.*® Among the conclusions
to be drawn from this impressive display of activity are that, while there
is both a need and a desire to bring about an alignment of the insolvency
and related laws of as many of the world’s sovereign states as possible,
the task will inevitably require much patience and sensitivity, and this
alignment is best attained through the pursuit of manageable projects
whose goal should be the progressive resolution of specific aspects of
this vast and complex field. The dreams of former ages, envisioning a
comprehensive solution to the problems of international insolvency by
means of a single, grand treaty, have long since been abandoned. In their
place, the more realistic cultivation of the “Art of the Possible” has been
shown to produce worthwhile results. This approach should be contin-
ued, thereby maintaining the momentum generated by past successes
without incurring the risks of overextension due to a surfeit of ambition.

II. NEW INITIATIVES 2006: THE ALI-IIT GLOBAL PRINCIPLES PROJECT

One example of the “new wave” of initiatives seeking to build on the
foundations which are now in place, the ALI-III Global Principles Pro-

35. UNCITRAL, GUIDE, supra note 30, at 2, para. 3.

36. E.g., UNCITRAL, Draft Legislative Guide on Secured Transactions, U.N. Doc.
A/CN.9/WG.VI/WP.31/Add.1 (Nov. 22, 2006); PRINCIPLES OF EUROPEAN INSOLVENCY
LAW (W.W. McBryde et al. eds., 2003). The Drafi Legislative Guide on Secured Trans-
actions was developed by the UNCITRAL Working Group on Security Interests
beginning in 2002. Documentation related to this guide is available at
http://www.uncitral.org/uncitral/en/uncitral_texts/security.html (last visited Apr. 16,
2007).
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ject, was inaugurated in the winter of 2006 as a joint venture by the
American Law Institute and the International Insolvency Institute.>” The
project seeks to develop global principles for cooperation in international
insolvency cases.*® The author had the honor to be named as co-Reporter
for this project, in collaboration with Professor Bob Wessels. The re-
mainder of this Article offers an account of the aims and methods by
which the so-called Global Principles Project is being pursued, and the
goals which we hope to achieve.

A. Background

In February 2006, the American Law Institute and the International In-
solvency Institute (III) announced the inception of a joint dissemination
and extension project with respect to the “Principles of Cooperation”
developed in the ALI Transnational Insolvency Project.*” The stated ob-
jective of the two bodies was to establish acceptance of the ALI’s Prin-
ciples of Cooperation Among the NAFTA Countries (NAFTA Princi-
ples)™ in jurisdictions across the world, subject to any necessary local
modifications, and to obtain the endorsement of leading domestic asso-
ciations, courts, and other groups in those jurisdictions.*’ The intended
time frame for completion was set at within twenty-four to thirty months,
thereby envisaging the production of a finalized text before the end of the
year 2008.** It was also anticipated that the Joint Reporters would carry
out their task in collaboration with an International Advisory Group
whose membership would be drawn primarily from the international
membership of III.** Given the specialized nature of the subject matter of
the project, and also its international character, the technical expertise
and professional stature of the III membership makes them ideally quali-
fied for the task in hand, although it is expected that ALI members with
an interest in the field of international bankruptcy will be drawn to par-

37. See Am. Law Inst., Council Approves Property Draft for Submission to Annual
Meeting; New Project Launched on Transnational Insolvency Principles of Cooperation,
A.L.I. REPORTER, Winter 2006, at 1-2 [hereinafter Am. Law Inst., Insolvency Project].

38. See id.; see also Am. Law Inst., Institute Moves Forward with International In-
solvency Project, A.L.I. REPORTER, Summer 2006, at 4 [hereinafter Am. Law Inst., Insti-
tute Moves Forward)].

39. Id.; see supra notes 3 and 4 and accompanying text.

40. AM. LAW INST., PRINCIPLES, supra note 5.

41. See Am. Law Inst., Institute Moves Forward, supra note 38; Am. Law Inst., /n-
solvency Project, supra note 37.

42. AM. LAW INST. & INT’L INSOLVENCY INST., MANIFESTO OF AIMS AND OBJECTIVES
(2006) (on file with the author) [hereinafter ALI & III, MANIFESTO].

43. Id.
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ticipate, even if they do not happen to be members of III.* In addition,
an ALI Members’ Consultative Group will be formed in accordance with
the organization’s usual procedure for the conduct of projects.*’

B. Defining the Objectives

The Joint Reporters set about their mission by drawing up a provisional
statement of objectives, with a view to launching an interactive discus-
sion with the membership of the Advisory Group and thereafter refining
and reshaping the objectives themselves. The Reporters started from the
proposition that the raison d’étre of the Project is already defined,
namely to establish the extent to which it is feasible to achieve a world-
wide acceptance of the NAFTA Principles together with the Guidelines
Applicable to Court-to-Court Communications in Cross-Border Cases
(the Guidelines).*® It thus seemed appropriate to design a systematic con-
sultation exercise, drawing on the expert, first-hand knowledge of mem-
bers of the Advisory Group, to determine the extent to which the NAFTA
Principles and also the Guidelines are capable of being applied within a
wide and representative range of legal systems around the world, and
also the extent to which current practice in those countries may be said to
conform to those standards.*” Conversely, to the extent that local circum-
stances give rise to any obstacles to the acceptance of such standards and
practices, these should be identified, and consideration should then be
given to possible means of resolving them. **

Secondly, the Reporters perceived that the Global Principles Project
could provide an appropriate vehicle for exploring further the possibili-
ties for devising global standards to regulate the transnational insolvency
process itself. A number of issues which have an important bearing upon
the overall quality and efficiency of the international insolvency “proc-
ess” were either not directly addressed in the context of the NAFTA Prin-
ciples Project or were there dealt with on a somewhat tentative basis.
These include the principles and procedures to be applied where insol-
vency occurs within multinational corporate groups (the subject of Pro-

44. The Co-Chairs of the International Advisory Group are Professor Jay L. West-
brook, the Reporter for the NAFTA Principles Project, and E. Bruce Leonard, who was
Chair and Reporter for Domestic Aspects of Canadian Law for the previous Project, and
who is currently Chair of the International Insolvency Institute.

45. See AM. LAW INST., CAPTURING THE VOICE OF THE AMERICAN LAW INSTITUTE: A
HANDBOOK FOR ALI REPORTERS AND THOSE WHO REVIEW THEIR WORK 16 (2005).

46. AM. LAW INST., PRINCIPLES, supra note 5, app. B.

47. ALI & III, MANIFESTO, supra note 42.

48. Id.
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cedural Principles 23 and 24 of the NAFTA Principles).* Further issues
which are self-evidently in need of study and development are the con-
flict-of-laws aspects of insolvency, including choice-of-law rules and the
principles relating to the exercise of jurisdiction, together with the elabo-
ration of internationally tenable definitions of some of the fundamental
concepts employed in the standardized principles.” Also of direct rele-
vance to the goal of promoting effective cooperation in international
cases are some very practical questions, including how to overcome the
inevitable problems where the respective courts are operating concur-
rently in different regions and time zones and have different working
languages. In such situations, direct communication between courts may
be impracticable, but it may be that some alternative means of achieving
cooperation through one or more designated intermediaries could be es-
tablished.

Thirdly, the Reporters considered this a timely opportunity to take ac-
count of the considerable volume of work that had already been devel-
oped in this field in recent years. As already indicated in Part I of this
Article, the number of recent projects and studies which either directly or
indirectly relate to insolvency matters amount to a striking demonstration
of the globalization of commercial activity in the present era, and the
raised awareness internationally of the need to address insolvency-related
issues which arise in a cross-border context. It would therefore seem use-
ful to enlist the collective wisdom of the International Advisory Group to
try to distill, and if possible synthesize, the fruits of recent activity, and
hopefully thereby provide a legislative tool which can be a point of refer-
ence in the future.”!

A meeting with the inaugural members of the Advisory Group was
convened at Columbia University School of Law on June 14, 2006, at-
tended by judges, practitioners, and academics from more than ten coun-
tries.’> The meeting reviewed the Reporters’ provisional statement of
objectives and discussed a number of associated themes which could po-

49. Id. Following the decision by UNCITRAL at its meeting in July 2006, see infra,
note 57 and accompanying text, to undertake a project dealing with the insolvency of
groups of companies, the Co-Reporters concluded that this subject would not be retained
as one of the main concerns of the Global Principles Project.

50. ALI & III, MANIFESTO, supra note 42. As of May 2007, these subjects continue to
be included within the Objectives of the Global Principles Project.

51. With this task in mind, a Taxonomy of Guidelines and Principles in International
Insolvency was drawn up with the assistance of Dr. Paul Omar. This document (currently
unpublished) provides a synoptic display of the principles formulated by eight different
studies, arranged thematically (copy on file with the author).

52. See Am. Law Inst., Institute Moves Forward, supra note 38.
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tentially be included within the revised objectives.” There was a consen-
sus on the need to maximize the opportunities presented by the assem-
bling of a globally drawn group of experts by examining, within the lim-
its of reasonableness, certain related issues which those engaged in the
NAFTA Principles Project had not managed to resolve. For example, it
was considered that some of the practical aspects of cross-border coop-
eration should be addressed, including, as already mentioned, the resolu-
tion of differences of working languages of the courts involved, and of
the time zones in which the respective courts are located.” There was
also some support for the suggestion that the special difficulties encoun-
tered in insolvencies of multinational groups of companies are in urgent
need of attention, although it was quickly realized that the complexity of
the subject could pose problems of balanced allocation of the available
resources.”” The subsequent decision by UNCITRAL, at its meeting in
July 2006, to establish a working group to consider the treatment of cor-
porate groups in insolvency® has obviated the need for this topic to be
brought within the main objectives of the Global Principles Project, al-
though it need not altogether preclude our consideration of some aspects
where appropriate. As a consequence of this development, it is likely that
the Project can address some of the more pressing issues in the area of
private international law which to date have defeated the attempts of in-
ternational organizations to devise clear and workable solutions.

C. The Continuing Challenge of Private International Law

When courts engage in cross-border cooperation, it can scarcely be
supposed that they do so under circumstances where each court is blind
to the international implications of the action it is being invited to take at
the request of its foreign counterpart or of interested parties including,
most prominently, the foreign representative. As has already been noted,
existing instruments which regulate aspects of international insolvency,
even including the EC Regulation on Insolvency Proceedings, have
stopped short of seeking to unify the domestic insolvency laws of the
states affected. For the foreseeable future, therefore, it will continue to be
relevant to know in which jurisdiction a given debtor is capable of be-
coming subject to insolvency proceedings, and what the substantive con-
sequences will be of those proceedings for all concerned. For the pur-

53. Id.

54. Id.

55. Id.

56. UNCITRAL, Thirty-ninth Session, June 19—July 7, 2006, Report of the United
Nations Commission on International Trade Law on the Work of Its Thirty-ninth Session,
paras. 207-09(a), U.N. Doc. A/61/17 (July 14, 2006).
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poses of international recognition and enforcement of the results of in-
solvency proceedings, as well as for the purpose of obtaining the coop-
eration and assistance of foreign courts pursuant to such arrangements as
are put in place following enactment of the UNCITRAL Model Law, the
court hearing the foreign request must evaluate the circumstances in
which the foreign proceedings came to be opened, and may also need to
establish such questions as the precise time at which proceedings are to
be treated as having been opened.

Regrettably, at present there is an absence of clear, universally agreed-
upon rules to determine these issues, so that the outcome of such crucial
legal questions is unpredictable at best. This is unfortunately the case
even with respect to the EC Regulation and the UNCITRAL Model Law,
whose recourse to a near-common vocabulary by the use of key concepts
such as “centre of main interests””’ and “establishment”® seemed ini-
tially to herald a significant leap forward in the standardization of rules
of jurisdiction. Despite the enormous efforts expended in negotiating and
drafting them, neither the EC Regulation nor the Model Law succeeded
in providing a clear and precise definition of “centre of main interests,”*’
while their respective definitions of “establishment” may also prove to be
difficult to apply in relation to some forms of commercial activity.®® This
definitional deficit has already proved to be the source of troublesome
and costly uncertainty in the operation of the EC Regulation, as it has
given rise to disputes between interested parties as to the legitimacy of
attempts to open proceedings in a given jurisdiction.®' Similar difficul-
ties, bringing in their wake a plethora of legal uncertainties, have resulted
from the lack of technical precision in the drafting of the EC Regula-

57. See Council Regulation 1346/2000 art. 3(1), Recital (13), 2000 O.J. (L 160) 1
(EC); UNCITRAL, Model Law, supra note 14, arts. 2(b), 16(3).

58. See Council Regulation 1346/2000 arts. 2(h), 3(2), 2000 O.J. (L 160) 1 (EC);
UNCITRAL, Model Law, supra note 14, arts. 2(c), 2(f).

59. The statement in Recital (13) to the EC Regulation, to the effect that “[t]he ‘centre
of main interests’ should correspond to the place where the debtor conducts the admini-
stration of his interests on a regular basis and is therefore ascertainable by third parties,”
is more appropriately classified as an indicative description, rather than as a technical
definition of the term referred to. There is no comparable statement in the UNCITRAL
Model Law.

60. Compare Council Regulation 1346/2000 art. 2(h), 2000 O.J. (L 160) 1 (EC) with
UNCITRAL, Model Law, supra note 14, art. 2(f). The two definitions are closely similar,
but not identical in their wording.

61. See, e.g., Case C-341/04, Eurofood IFSC Ltd., 2006 E.C.R. I-3813; Re Daisytek-
ISA Ltd., [2003] B.C.C. 562 (Ch.); Cour d’appel [CA] [Court of Appeal] Versailles,
Sept. 4, 2003, 2003 WL 22936778, [2003] B.C.C. 984 (Klempka v. ISA Daisytek SA),
aff’d, Cour de cassation, 2006 WL 3427682, [2006] B.C.C. 841 (Fr.).
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tion’s definition of “time of the opening of proceedings.”®* This is a seri-
ous defect in view of the notorious problem of the “race to the court-
house,” which has a long history in the realm of cross-border insolvency.

The fraught questions of jurisdiction in international insolvency cases,
and the vital matter of definition in respect of the concepts embodied in
any jurisdictional rule, are inextricably linked to the process of allocating
the substantive law by which any insolvency proceedings (or any aspects
of such proceedings) are to be governed. The EC Regulation seeks to
control these issues by declaring, in its Article 4(1), that “the law appli-
cable to insolvency proceedings and their effects shall be that of the
Member State within . . . [whose] territory . . . such proceedings are
opened.”® However, this basic rule is subject to specific exceptions pre-
scribed in Articles 5 to 15 of the EC Regulation.** The extent to which
such extensive exceptions to the controlling effect of the lex concursus
have proven necessary, under current circumstances of diversity even
among the laws of such closely aligned states as those belonging to the
European Union, demonstrates the need for extreme caution when at-
tempting to design a scheme of choice-of-law rules for application on a
wider, global canvas.

In the author’s estimation, it would be politically naive to suppose that
sovereign states would be prepared, at any time in the foreseeable future,
to abandon all possibility of maintaining the benefits of localized rules,
under which parties may have based their expectations in their dealings
with a debtor, by conceding complete and overarching control to the pro-
visions of some foreign insolvency law under which the debtor’s global
estate comes to be administered. For this reason it is especially disap-
pointing that the authors of the UNCITRAL Legislative Guide, when
dealing with the linked subjects of jurisdiction and choice of law, chose
to abandon their otherwise admirable policy of refraining from an overly
prescriptive presentation of their advice by proclaiming their preference
for an unvarying application of the lex concursus.”® While some of the
provisions of the EC Regulation which create exceptions to the applica-

62. See Council Regulation 1346/2000 art. 2(f), 2000 O.J. (L 160) 1 (EC). The mean-
ing of this provision was one of the issues referred to the European Court of Justice in the
Eurofood case. The court abstained from deciding all aspects of this issue of interpreta-
tion, leaving further uncertainties about the full effects of the provision.

63. Council Regulation 1346/2000 art. 4(1), 2000 O.J. (L 160) 1 (EC).

64. Id. arts. 5-15.

65. UNCITRAL, GUIDE, supra note 30, at 67-72 (Part 2.1.C. (“Applicable Law in
Insolvency Proceedings™)). For the author’s criticism of the approach taken in that sec-
tion of the Guide, see IAN F. FLETCHER, INSOLVENCY IN PRIVATE INTERNATIONAL LAW
paras. 9.13-9.16 (2d ed. 2005).
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tion of the lex concursus are also not without difficulty in terms of their
conception and drafting,® it is surely premature—and not a little pre-
sumptuous—for the authors of the Legislative Guide to suggest that there
is a consensus among economically advanced nations that the unchal-
lenged domination of the lex concursus currently represents “best prac-
tice” in the selection of the law to govern all aspects of an international
insolvency case.

For all the foregoing, it would be useful to devote some time during the
conduct of the Global Principles Project towards ascertaining the extent
to which agreement can be reached on such matters as the definition of
key terms employed in the rules governing jurisdiction and choice of law
and in the actual content of the rules for selection of the applicable law in
cross-border cases.

D. Taking the Project Forward

Following a period of reflection in the wake of the initial meeting with
the Advisory Group, the Reporters’ next goal was the augmentation of
the membership of the Group with a view to its being as widely represen-
tative as possible. Concurrently, a systematic questionnaire has been de-
signed to enable us to test the degree of acceptance of the NAFTA Prin-
ciples among the states whose systems can be interrogated via the collec-
tive expertise of the Group. Additional questions will be included to try
to gather reliable data concerning the additional issues referred to above,
and afterwards to yield insights into the readiness of the global commu-
nity of states to embrace even a limited number of standardized rules and
practices which would bring greater stability to debtor-creditor relations.

Going forward, the Reporters wish to emphasize their belief in the
need to maintain an open-minded spirit of inquiry, and a transparent
process of debate, to ensure that any aspects of the Principles which may
give rise to difficulties of transposition into the legal culture of a particu-

66. An example would be the provisions of Article 6 of the EC Regulation, concern-
ing the availability of set-off in cases where this would be precluded under the provisions
of the lex concursus. During the formative process of the Draft Convention on Insolvency
Proceedings (the textual precursor to the current Regulation), several alternative versions
of what is currently Article 6 were produced, based on a variety of approaches to the
central problem of how to accommodate the legitimate expectations of parties dealing
with the debtor under circumstances where mutual debits and credits would or might be
produced. The rule finally adopted—whereby set-off is claimable if it is “permitted by
the law applicable to the insolvent debtor’s claim,” Council Regulation 1346/2000 art.
6(1), 2000 O.J. (L 160) 1 (EC)—is by no means self-evidently the most appropriate solu-
tion to the issues of principle which arise in relation to international set-off. The subject
undoubtedly merits a re-examination as part of the process of devising rules which are
intended to be applied as globally accepted norms.
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lar country or region can be properly and sensitively considered. If any
particular issue cannot be resolved on the basis of a text of universal ap-
plication acceptable to all, an accommodation may be sought by means
of a proviso to allow the main principle to operate subject to certain nec-
essary local modifications. In the course of this process, the extant array
of internationally generated texts which were referred to above will be
studied with a view to ascertaining additional, complementary principles
of law and practice which are considered to command general support. In
this way it is hoped that the final text embodying the Global Principles
will obtain the approbation of governmental authorities, domestic and
international organizations, practitioners, and (most importantly) courts
in their approach to the conduct of international insolvency matters in the
future.



THE MYTH (AND REALITIES) OF FORUM
SHOPPING IN TRANSNATIONAL
INSOLVENCY

John A. E. Pottow"

I. INTRODUCTION

decade ago, in 1996, the landscape of transnational insolvencies

was vastly different from today. The UNCITRAL Model Law had
not been finished, the efforts at the E.U. Insolvency Treaty were jeopard-
ized by mad cows, and no one had heard of Chapter 15. Now, all three
universalist projects are up and running,' putting universalism in a com-
fortable state of ascendancy. The paradigm has not been without critics,
however, the most persistent and eloquent of which has been Professor
Lynn LoPucki.> LoPucki has periodically attacked universalism on a
number of grounds. These grievances include a sovereigntist complaint
of universalism’s insensitivity to the differences in local bankruptcy
laws® (a refrain now picked up in the recent writings of John Chung),” as
well as an operational skepticism regarding universalism’s capacity to
consolidate corporate groups® (which is further explored by Irit Ronen-

* Assistant Professor of Law, University of Michigan Law School. Thanks to Lynn
LoPucki as well as to Jay Westbrook and the other participants at Bankruptcy in the
Global Village: The Second Decade at Brooklyn Law School. Adam Deckinger offered
invaluable research assistance.

1. See UN. COMM’N ON INT’L TRADE LAW [UNCITRAL], MODEL LAW ON CROSS-
BORDER INSOLVENCY WITH GUIDE TO ENACTMENT, U.N. Sales No. E.99.V.3, United Na-
tions Commission on International Trade Law, 30th Sess., at 3, U.C. Doc A/CD.9/442
(1999) [hereinafter UNCITRAL MODEL LAW]; Council Regulation 1346/2000; European
Union Regulation on Insolvency Proceedings, 2000 O.J. (L 160) 1-4 [hereinafter EU
Regulation]; 11 U.S.C. §§ 1501-1532 (2007) [hereinafter Chapter 15].

2. See, e.g., LYNN M. LoPucki, COURTING FAILURE: HOw COMPETITION FOR BIG
CASES IS CORRUPTING THE BANKRUPTCY COURTS (2005) [hereinafter LOPUCKI, COURTING
FAILURE]; Lynn M. LoPucki, Universalism Unravels, 79 AM. BANKR. L.J. 143 (2005)
[hereinafter LoPucki, Universalism Unravels]; Lynn M. LoPucki, The Case for Coopera-
tive Territoriality in International Bankruptcy, 98 MICH. L. REV. 2216 (2000) [hereinafter
LoPucki, Cooperative Territoriality].

3. See, e.g., LoPucki, Cooperative Territoriality, supra note 2, at 2237-38; see also
Frederick Tung, Passports, Private Choice, and Private Interests: Regulatory Competi-
tion and Cooperation in Corporate, Securities, and Bankruptcy Law, 3 CHL J. INT'L. L.
369, 375-76 (2002).

4. See John J. Chung, The New Chapter 15 of the Bankruptcy Code: A Step Toward
Erosion of National Sovereignty, 27 Nw. J. INT’L L. & Bus. 89, 90 (2006).

5. See LoPucki, COURTING FAILURE, supra note 2, at 221-25; Lynn M. LoPucki,
Cooperation in International Bankruptcy: A Post-Universalist Approach, 84 CORNELL L.
REV. 696, 716-17 (1999).
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Mevorach).® There is also his argument regarding universalism’s inabil-
ity to pick a jurisdiction-selecting choice of law rule,’ although the in-
creasing prevalence of the center of main interests (COMI) test has un-
dermined this pessimism somewhat.® But the most vociferous attack of
late—perhaps inspired by LoPucki’s path-breaking work on domestic
forum shopping—revolves around universalism’s purported potential to
facilitate, and even exacerbate, what he denigrates as transnational bank-
ruptcy “forum shopping.”® Indeed, this allegation prompted a spirited
written debate just last year between Professor LoPucki and Ninth Cir-
cuit Bankruptcy Judge (and scholarly author) Samuel Bufford in the
pages of the American Bankruptcy Law Journal. '

The purpose of this Article is to take issue with LoPucki’s characteri-
zation of universalism as a harbinger of rampant forum shopping. This is
not to imply that Judge Bufford’s response was lacking. On the contrary,
Bufford makes some excellent points and, even more interestingly, pro-
poses specific doctrinal recommendations to shore up the areas where
universalist instruments might tempt forum shoppers.'' The goal of my
contribution to the literature is to take a slightly broader, more theoretical
response than Bufford’s in defending universalism against accusations of

6. See Irit Mevorach, The Road to a Suitable and Comprehensive Global Approach
to Insolvencies Within Multinational Corporate Groups, 15 NORTON J. BANK. L. & PrRAC.
455 (2006).

7. See LOPUCKI, COURTING FAILURE, supra note 2, at 217-21; LoPucki, Universal-
ism Unravels, supra note 2, at 143—44.

8. COMI’s robustness is seen by its adoption across a number of international insol-
vency instruments (e.g, the EU Insolvency Regulation, the UNCITRAL Model Law,
Chapter 15 of the U.S. Code), as well its carriage into other commercial areas as a func-
tioning jurisdiction-selecting rule. For example, the Cape Town Receivables Convention
uses the COMI of the assignor as a choice of law rule. Convention on International Inter-
ests in Mobile Equipment ch. xxiv, art. 1(ii), Nov. 16, 2001, available at
http://www.dgca.nic.in/int_conv/Chap XXIV.pdf. COMI is here to stay.

9. LoPucki, COURTING FAILURE, supra note 2, at 200. “The potential for economic
harm from international forum shopping is greater than the potential for harm from do-
mestic shopping. . . . . If [universalists] succeed, they will unleash the international sys-
tem’s full potential for harm.” /d. at 207.

10. See Lynn M. LoPucki, Global and Out of Control?, 79 AM. BANK. L.J. 79 (2005);
Samuel L. Bufford, Global Venue Controls Are Coming: A Reply to Professor LoPucki,
79 AM. BANK. L.J. 105 (2005) [hereinafter Bufford, Global Venue Controls]; LoPucki,
Universalism Unravels, supra note 2.

11. Bufford’s recommendations include adding a temporal “domicile” qualifier to
COMI and a due process-animated probationary period to an initial COMI determination.
See Bufford, Global Venue Controls, supra note 10, at 133, 139. LoPucki, in fairness,
replies with some problems with the Bufford proposals (some of which are well taken
and some of which are overstated, but that is a topic for another day). See LoPucki, Uni-
versalism Unravels, supra note 2.
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fostering forum shopping. I also take a more pointed stance by contend-
ing that not only is universalism’s capacity to encourage forum shopping
misunderstood and overstated—a myth—but that territorialism’s poten-
tial for forum shopping has hitherto escaped unnoticed and may be much
worse.

The analysis proceeds by first considering the theoretical prerequisite
to forum shopping—choice of law predictability—and contends that ter-
ritorialism is worse for forum shopping on that ground.'? It then dis-
cusses the second condition—manipulability—and again expresses con-
cerns with territorialism. It finally explores what it calls the “real” cross-
border bankruptcy forum shopping: inter-system arbitrage between terri-
torialist and universalist courts in a world of both types of jurisdictions.
While acknowledging that this is the exclusive fault of neither territorial-
ism nor universalism, the analysis suggests that universalism’s recent
legislative efforts, such as Chapter 15, have made strides to combat the
problem. The discussion concludes with final reflections.

II. FORUM SHOPPING’S THEORETICAL PREREQUISITE: PREDICTABILITY

For purposes of this discussion, the reader is presumed to know the dif-
ferences between the universalism and territorialism paradigms, includ-
ing their respective “modified” cognates.”> At an important level, these
two paradigms can be seen as endorsing competing private international
law rules regarding the selection of governing bankruptcy law in cross-
border proceedings.'* Territorialism follows the lex situs rule of having
the substantive bankruptcy law derive from the physical location of each
of the bankrupt’s assets. Universalism follows, generally (but not pre-
cisely), the lex fora idea of the bankruptcy law deriving from the location
of the debtor’s bankruptcy proceeding (assuming that that proceeding is
in the debtor’s “home” jurisdiction). The arguments as to which choice
of law regime is normatively preferable have been well developed in

12. See infra note 20 on the diction choice of “prerequisite.”

13. See generally Robert K. Rasmussen, Resolving Transnational Insolvencies
Through Private Ordering, 98 MICH. L. REv. 2252 (2000) [hereinafter Rasmussen, Re-
solving Transnational Insolvencies].

14. See LoPucki, COURTING FAILURE, supra note 2, at 200-04 (generalizing that
courts apply their own bankruptcy “laws, procedures, and priorities” but recognizing that
this is not invariably so “at the margins”); see also Stonington Partners v. Lernout &
Hauspie Speech Prods., 310 F.3d 118 (3d Cir. 2002) (Belgian and U.S. courts insisting on
application of their own bankruptcy laws in parallel proceedings); In re Treco, 240 F.3d.
148, 158-59 (2d Cir. 2001) (rejecting deference to Bahamian proceeding due to dissimi-
larity of its bankruptcy law).
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previous scholarship.'” One advantage that universalists repeatedly trot
out is that their rule yields more “predictability” (and hence efficiency)
from the ex ante perspective of lenders: lenders have no need to follow
assets around the world to keep track of shifting governing law; they
know that if they lend to a Canadian-centered business, Canadian bank-
ruptcy law will govern the adjudication of all assets everywhere in the
event of financial distress.'®

The universalists are generally correct in their claim to greater predict-
ability, at least on a theoretical level (the sheer number of applicable
bankruptcy laws under a territorial regime almost makes the case on its
own). Yet they should not necessarily trumpet their predictability so en-
thusiastically for at least two reasons. First, as we shall see, while on a
theoretical level universalism should yield greater predictability than
territorialism, as it has been operationalized (through the Model Law,
Chapter 15, and so on), that potential predictability has been curtailed.'’
Secondly, and more fundamentally, celebration of “predictability” may
actually be misguided, especially in a world now sensitive to the per-
ceived evils of forum shopping.'®

This second point may be heresy to many bankruptcy readers—to
question the holy grail of “predictability.”"® But for all the encomium
predictability receives by scholars in our community, its seedy under-
belly needs to be exposed to have a meaningful and frank discussion of
bankruptcy forum shopping. This is due to the straightforward but never-
theless important point that predictability is a necessary prerequisite to
forum shopping.”® If “case placers”*' do not know which forum’s laws

15. See, e.g., Rasmussen, Resolving Transnational Insolvencies, supra note 13.

16. See, e.g., Andrew T. Guzman, International Bankruptcy: In Defense of Universal-
ism, 98 MICH. L. REv. 2177, 2208 (2000); Jay L. Westbrook, 4 Global Solution to Multi-
national Default, 98 MICH. L. REV. 2276, 2292-93 (2000). Note that if the universalism
vs. territorialism contest is collapsed into a choice-of-law debate, then the “predictability”
benefits of universalism are chronologically upstreamed, such that universalists contend
transactional planners will know which insolvency law will govern distribution and prior-
ity if and when the debtor ever files for bankruptcy.

17. Cf. LoPucki, Universalism Unravels, supra note 2, at 158-63 (arguing that territo-
rialism accords greater predictability than universalism as implemented).

18. See infra Part VIII (discussing normative desirability of forum shopping).

19. LoPucki aptly needles that “predictability,” when used by bankruptcy case plac-
ers, is sometimes nothing more than a codeword for “case placer solicitude.” LOPUCKI,
COURTING FAILURE, supra note 2, at 249-50.

20. See Nita Ghei and Francesco Parisi, Adverse Selection and Moral Hazard in Fo-
rum Shopping: Conflicts Law as Spontaneous Order, 25 CARDOZO L. REvV. 1367, 1373
(2004) (“[U]ncertainty about which jurisdiction’s law applies would actually reduce fo-
rum shopping.”); see also Kaplow, infra note 36 (noting that predictable rules regarding
form make fraud easier for transactional planners and hence that “standards may be pref-
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will apply to a filed bankruptcy case, they cannot shop that case for at-
tractive law.?> Indeed, this is likely the animation behind random as-

erable in some contexts”). Strictly speaking, “prerequisite” may technically be an over-
statement. One can always forum shop, even in a highly unpredictable choice of law en-
vironment; the uncertainty costs, however, associated with shopping will rise with unpre-
dictability and may eventually cross a prohibitive threshold. At the absolute case, the
proposition of a prerequisite holds: it is impossible to forum shop (at least for law) if
knowledge of applicable law is unavailable. This semantic qualification duly noted, I will
continue to deem predictability a “prerequisite” to forum shopping.

21. This is LoPucki’s term. See LOPUCKI, COURTING FAILURE, supra note 2, at 249.

22. As mentioned, see supra note 20, this statement characterizes the absolute case at
the extreme: if choice of law is truly random, forum shopping is impossible. Relaxing
that extremism, if we say merely that the choice of law rule is “highly unpredictable,”
then forum shopping, while not impossible, is “highly risky,” because that unpredictabil-
ity undermines the transactional planner’s efforts to select desired law. Compare a more
predictable choice of law rule (the forum selected by the parties to the contract) to a more
unpredictable one (the forum selected by the parties to the contract, if appropriate). The
forum shoppers in the second case are uneasier than their first case counterparts because
they face the risk that their desired choice will be unsettled. A middlingly predictable rule
(the forum selected by the parties to the contract, unless manifestly contrary to the public
policies of the lex fori concursus) would be of correspondingly middling comfort to the
forum shopper. Thus, along this simple axis of analysis, more predictability is preferable
to putative forum shoppers, in part because it gets ex post judges out of their hair.

Now complicate matters by relaxing the assumption of objective judges dispas-
sionately interpreting a choice of law rule and inject case-scroungers of the sorts over
which Professor LoPucki (and not without reason) frets. In that case, diminished predict-
ability—at least if arising through ambiguity in the choice of law rule—may actually
foment, rather than discourage, forum shopping. Take a highly ambiguous rule (the fair-
est jurisdiction’s laws to resolve the contractual dispute). Such a rule might inspire case
placers, in an environment of solicitous judges, to seek friendly courts with any plausible
argument that their desired forum is the fairest. Here, the forum shopping is focused less
on upstream transactional planning and more on ex post filing in a desired courtroom.
The ambiguity of the choice of law rule gives the case placers cover in this competitive
judicial environment and hence actually facilitates their shopping impulses. Ironically, to
cabin the discretion of these judges requires clearer, more predictable rules—rules that
unfortunately offer clear guidance to the upstream transactional planner seeking to shop
for attractive law. See also infra text accompanying note 31 (discussing difference be-
tween jurisdiction-selecting rule’s exclusivity and clarity).

This Article proceeds on the simplifying assumption of judicial objectivity and
hence of unpredictability generally working to frustrate forum shopping, see Ghei &
Parisi, supra note 20, but the reason for this assumption is more expositional ease and
aspired clarity than substantive rejection of Professor LoPucki’s corruption concerns (a
debate I defer major participation in for a later day). As I do mention briefly below, how-
ever, see infra notes 50 and 111, although I think Professor LoPucki uncovers a serious
problem in the U.S. domestic venue rules, he and I diverge when we turn to the interna-
tional front, both because of the exclusivity of the COMI rule in contrast to the multiplic-
ity of the domestic venue rules, and, more relevant to the instant issue, because of our
differing assessments of the vagueness of the COMI rule. I openly admit that the COMI
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signment in bankruptcy venues with multiple judges, such as the South-
ern District of New York, where the clerk “spins the wheel” in assigning
which judge will sit on a case after its filing: a presumable effort to di-
minish intra-district judge shopping. If an international debtor had to spin
a wheel to determine which bankruptcy law would apply in the event it
filed for reorganization, forum shopping would be very difficult indeed.
To be sure, lenders might be horrified by such a system—the death of
predictability!—and they would consequently add a hefty legal risk pre-
mium in pricing credit, but it would certainly end forum shopping as we
know it (or at least sublimate it into wheel-spinner bribing). Accordingly,
concern about forum shopping cannot proceed in the absence of a recog-
nition that a necessary prerequisite is predictability and, therefore, that
there is an inherent trade-off between predictability, which is tradition-
ally viewed positively in bankruptcy circles, and “shopability,” which is
presumably more negative.”

This relationship between predictability and forum shopping means
that earlier territorialist criticism of the imperfections of universalism’s
choice of law rules may actually, and perhaps ironically, be praise for a
certain flexibility that may inhibit forum shopping.”* As will be dis-
cussed below, the very genius of the universalist COMI rule is its fact-
sensitivity. While it sacrifices a degree of clarity, it comes at the gain of
an ability to stifle putative forum shoppers. This dawning realization may
be why territorialists have changed the thrust of their critique in trying to
discredit universalism. Initially, territorialists complained that proposed
jurisdiction-selecting rules under universalism, such as COMI, would be
vague and unpredictable, pointing to the crispness of the competing situs
rule.”® Now, likely as a result of the new concern about forum shopping,

rule has some unpredictability inherent in it (its juxtaposition to the alternative jurisdic-
tion-selecting rule of place of incorporation exposes this attribute), but see this vagueness
as limited (“bounded vagueness” perhaps). Professor LoPucki sees the play in the joints
as much greater and hence much more ominous—perhaps scarcely better than my styl-
ized unpredictable choice of law rule of the “fairest” jurisdiction. See LoPucki, Univers-
alism Unravels, supra note 2, at 143 (“[The COMI] standard is intentionally vague and
practically meaningless.”).

23. Compare the discussion on normative desirability, infra Part VIII. Another neces-
sary prerequisite is meaningful difference in law; one can only shop if one has more than
one product from which to choose. Cf. LOPUCKI, COURTING FAILURE, supra note 2, at 231
(worrying that universalism will foment, undesirably in his view, substantive harmoniza-
tion of bankruptcy laws).

24. See LoPucki, Universalism Unravels, supra note 2, at 143.

25. See, e.g., Frederick Tung, Skepticism About Universalism: International Bank-
ruptcy and International Relations 1, (Berkeley Program in L. & Econ., Working Paper
No. 43, 2002), available at http://repositories.cdlib.org/blewp/43.
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the tone has changed: denigration of universalism’s difficulty in crafting
a choice of law rule has been replaced with concern over the ease with
which the universalist COMI rule has taken grip and will undergird a
pandemic of forum shopping.*®

III. UNIVERSALISM VS. TERRITORIALISM’S “PREDICTABILITY”
REGARDING CHOICE OF LAW

Ten years ago, there was still debate over which choice of law rule
would anchor a universalist paradigm (place of incorporation? location
of most assets?). Now, it is clear that COMI has emerged the winner. But
what is COMI? Is it a bright-line rule? A standard? A mid-point along a
rule-standard continuum? If a mid-point, where precisely does it lie??’
LoPucki at times equates home country with place of incorporation, ren-
dering the impression that they are interchangeable.”® They are not.”
They are quite distinct—importantly, in a manner that implicates the fo-
rum-shopping attribute of “predictability.” While one may call COMI a
rule, to call it a “bright line” would probably be a stretch, even for its
proponents.® To be clear, this is not a comment on the rule’s exclusivity.

26. See LoPUCKI, COURTING FAILURE, supra note 2, at 210—12 (chronicling universal-
ism’s growing acceptance); id. at 217-218 (“All the case placer need do to forum shop in
a universalist system is make a plausible argument that the chosen court is at the centre of
the debtor’s main interests.”) (internal quotation marks and alterations omitted); LoPucki,
Universalism Unravels, supra note 2, at 147-48. In other words, in the earlier, more ab-
stract academic discussions, territorialists doubted universalists would be able to get their
act together sufficiently to agree upon a jurisdiction-selecting rule (would they pick in-
corporation? Location of major assets? COMI?). Now that COMI has emerged trium-
phant, the territorialist concern seems to be that the forum shopper has clear guidance and
hence an easy task. Knowing the dominant rule, he can take steps to establish or move his
COMI in or into a preferred jurisdiction.

27. Presumably at the middle, but nobody likes a smartass. Cf. FLETCH (Universal
Pictures 1985) (“Fletch: Well, we’re in kind of a grey area. Frank: How grey? Fletch:
Charcoal.”).

28. LoPucki, COURTING FAILURE, supra note 2, at 196 (“[T]hroughout most of the
world, a debtor corporation’s country of incorporation is considered an appropriate
venue—if not the appropriate venue—for the corporation’s bankruptcy case.”); id. at 198
(listing place of incorporation as “one of the three tests commonly applied” to determine
home country); id. at 218 (listing place of incorporation as one of four plausible bases for
COMI that is “routinely” accepted).

29. See id. at 218 (conceding that “[i]f incorporation is the debtor’s only contact with
the forum country, the [COMI] argument may not be plausible”).

30. For example, Professor Jay Westbrook defends its clarity, but with circumspect
language:

[T]the principal place of business standard in one formulation or another is
commonplace throughout American law—state and federal—and is found else-
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That is, there should be one and only one “center” of main interests. But
exclusivity and clarity are different.’’ Consider, as a hypothetical, that
universalism selected controlling bankruptcy law as the “fairest” jurisdic-
tion to administer the debtor’s global assets.** Only one jurisdiction can
be the fairest of them all (an exclusive criterion), but surely fairness is
less akin to a rule than a standard (a malleable criterion). The same com-
parison holds in differentiating COMI*® from its logical rival, place of
incorporation. Universalism could have selected the governing bank-
ruptcy law by the much brighter-line test of the place of the debtor’s in-
corporation. Such a decision would have resulted in considerably more
predictability.** (Indeed, underscoring the nexus between clarity of rule
and forum shopping capability is corporate law’s internal affairs doc-
trine, which determines applicable substantive corporate law by place of
incorporation; only with such a clear foundation choice of law rule can
there be a meaningful jurisdictional “race,” either to the top or the bot-
tom.)> Yet universalism did not pick place of incorporation as its juris-

where as well. That sort of standard has produced some litigation, but I am un-
aware of any widely held view that it is so imprecise as to be impractical or to
maim any important legal objective. The center-of-main-interests standard was
adopted in the EU Convention and the Model Law, with no substantial claim
asserted that the standard was too difficult to enforce. A similar standard has
been applied by the United States courts in applying section 304 of the Bank-
ruptcy Code in the choice of forum context without provoking substantial liti-
gation.

Westbrook, Global Solution, supra note 16, at 2316. Other scholars are less enthusiastic.
See 1AN F. FLETCHER, INSOLVENCY IN PRIVATE INTERNATIONAL LAW: NATIONAL AND
INTERNATIONAL APPROACHES 260 (1999); Ian F. Fletcher, Maintaining the Momentum:
The Continuing Quest for Global Standards and Principles to Govern Cross-Border In-
solvency, 32 BROOK. J. INT’L L. 767 (2007). For an atypical case, but an interesting one,
struggling with a difficult-to-determine COMI, see /n Re Bank of Credit and Commerce
Int’l SA, [1996] 4 All E.R. 796 (U.K.); In re Bank of Credit & Commerce International
S.A. (No. 2) [1992] B.C.L.C. 715 (U.K.) [hereinafter BCCI].

31. Although, to be sure, they may be related. See, e.g., Guzman, supra note 16, at
2207 n.113 (suggesting that exclusivity of home country rule would enhance clarity).

32. Compare the interest-based choice of law analysis from Restatement (Second) of
Choice of Law. See RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 145 (1971).

33. The U.S. civil procedure analogue is “principal place of business.”

34. LoPucki indirectly touches on this when he argues that multiple plausible claims
exist to COMI. See LOPUCKI, COURTING FAILURE, supra note 2, at 217-18; see also Luca
Enriques and Martin Gelter, Regulatory Competition in European Company Law and
Creditor Protection, 7 EUROP. B. ORG. L. R. 417, 431 (2006) (describing COMI as
“fuzz[y]”) (internal quotation marks and citations omitted).

35. See G. Marcus Cole, Delaware Is Not a State: Are We Witnessing Jurisdictional
Competition in Bankruptcy?, 55 VAND. L.REV. 1845, 1857-58 (2002) (canvassing corpo-
rate law “racing” literature and critiquing its applicability to purported “Delawarization”
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diction-selecting rule. Instead, it opted for COMI, a more fact-dependent
“standardish” criterion.*

To be sure, a debtor’s place of incorporation is not independent from
its COMLI. Indeed, it is closely related. For example, under Chapter 15,
the Model Law, and the EU Insolvency Regulation, COMI is legally pre-
sumed to be at a corporate debtor’s registered office (i.e., its place of in-
corporation).”” But precisely because the presumption is rebuttable,
COMI and incorporation are only usually, but not always, in the same
place. Thus courts are invited to consider instances in which the brass
plate (or “file drawer™)*® corporate office points to COMI in one jurisdic-
tion on a bright-line, formalistic analysis, but a functional, realistic in-
quiry of business contacts finds COMI elsewhere.” In other words, the
presumption of COMI being place of incorporation is rebutted when the
incorporation location is a mere sham, which is a robust proxy for when
a corporate debtor is shopping for attractive applicable law.*® Accord-

of corporate reorganizations); see also Rasmussen, Resolving Transnational Insolvencies,
supra note 13, discussed infra Part VIII.

36. See Louis Kaplow, Rules Versus Standards: An Economic Analysis, 42 DUKE L.J.
557, 618 & n.180 (1992) (arguing that laws relating to form should be predictable but
noting that fraud may be “easier to commit if there are known rigid rules that a fraudulent
actor can carefully circumvent” such that “standards may be preferable in some con-
texts”); see generally id. at 562 (defining determinations as “standard-like” if their con-
tent is filled subsequent to relevant conduct). For European authors calling COMI a
“standard,” see Enriques & Gelter, supra note 34, at 419.

37. See 11 U.S.C. § 1516(c) (2007); UNCITRAL MODEL LAW, supra note 1, art. 16.3;
EU Regulation, supra note 1, art. 3.1.

38. LoPuckl, COURTING FAILURE, supra note 2, at 195.

39. These sorts of “letterbox” companies were of express concern to the European
Court of Justice, which issued an opinion offering some interpretative guidance to the
COMI rule. See Case 341/04, Eurofood IFSC Ltd., 2006 E.C.R. 1-3813, available at
http://curia.europa.eu/en/content/juris/index.itm. For an excellent analysis of these pro-
ceedings, see Samuel L. Bufford, Center of Main Interests, International Insolvency Case
Venue, and Equality of Arms.: The Eurofood Decision of the European Court of Justice.
27 Nw. J.INT’L L. & Bus. 351 (2007).

40. Consider as a comparison the “real seat” doctrine used in some civil law systems
in which a corporation is governed under the laws of its “real seat” (which would likely
translate into “principal place of business” as U.S. analogue), regardless of its place of
incorporation. See Gabriel Moss, Group Insolvency—Choice of Forum and Law: The
European Experience Under the Influence of English Pragmatism, 32 BROOK. J. INT’L L.
1005 (2007); Nick Segal, The Effect of Reorganisation Proceedings on Security Interests:
the Position under English and US Law, 32 BROOK. J. INT’L L. 927 (2007); Jay Lawrence
Westbrook, Locating the Eye of the Financial Storm, 32 BROOK. J. INT’L L. 1019 (2007).
For example, companies often try to select into the tax laws of havens by “reincorpo-
rat[ing]” and setting up “nominal headquarters.” LOPUCKI, COURTING FAILURE, supra
note 2, at 199 (discussing tax-animated expatriation of Commodore International decades
before its ultimate bankruptcy). It is doubtful the Bahamas could be Commodore’s
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ingly, viewing COMI and the incorporation presumption together, a
more accurate way of casting the jurisdiction-selecting choice of law rule
of the Model Law and its universalist progeny is that the choice of law
rule actually is place of incorporation, but that the rule is subject to an
important anti-forum-shopping caveat: that the place of incorporation
house the debtor’s COMI.*' In this regard, rather than view Daisytek and
similar cases as the “unraveling” of the COMI system, ** I see them as the
vindication of a realistic approach to place of incorporation as a baseline
choice of law rule for universalism. It works well as a jurisdiction-
selecting criterion for most cases, but cannot stand when it points to a

COMI, which seems to prove the point that haven-induced incorporations may work for
bright-line tax rules but not for COMI-based universalism.

41. Miguel Virgés & Etienne Schmit, Report on the Convention on Insolvency Pro-
ceedings, in THE EC REGULATION ON INSOLVENCY PROCEEDINGS: A COMMENTARY AND
ANNOTATED GUIDE 263, 281 (Gabriel Moss, Ian F. Fletcher & Stuart Isaacs eds., 2002)
[hereinafter Virgos-Schmit Report] (“The concept of ‘centre of main interests’ must be
interpreted as the place where the debtor conducts the administration of his interests on a
regular basis and is therefore ascertainable by third parties.”); see also EU Regulation,
supra note 1, recital 13, at 2 (replicating Virgds & Schmit’s language).

42. Re Daisytek-ISA Ltd., [2003] B.C.C. 562 (Ch. D) (U.K.); see also LoPucki, Uni-
versalism Unravels, supra note 2, at 150 (criticizing Daisytek as illustration of courts’
inclination to hoard jurisdiction). In Daisytek, the Leeds court found the United Kingdom
to be the COMI of each of the European subsidiary corporations, notwithstanding many
incorporations on the Continent, because most of the suppliers and creditors who did
business with them negotiated contracts with the British head office in Bradford and
hence expected to be subject to British commercial law. Thus, the vindication of credi-
tors’ expectations was important in determining COMI. An interesting hypothetical
would be to ask whether the United States (home of the corporate grandparent and great-
grandparent) could have been the COMI of these French and German subsidiaries. Here,
the answer is probably not under the most recent thinking of universalists, who are mov-
ing toward crafting an “economic integration” test as a principled means to combat the
nettlesome question of corporate groups. See Mevorach, supra note 6 (exploring, in 115
pages of painstaking detail, insolvency considerations of cross-border corporate groups,
including, inter alia, the role corporate letterhead should play in mediating the expecta-
tions of creditors). Mevorach’s formulations are beyond the scope of this Article; suffice
it to say she rolls up her sleeves and confronts some of the difficult obstacles territorial-
ists challenge are insurmountable in allocating jurisdiction among corporate affiliates
under universalism. Thus, for example, were Toyota’s U.S. subsidiary ever to file for
bankruptcy, the question whether its COMI would be in the United States or Japan would
depend “dominantly,” in Mevorach’s estimation, on whether its financial affairs were
interwoven with the parent (in an analysis reminiscent of substantive consolidation in
domestic U.S. insolvency law; for a recent treatment, see /n re Owens Corning, 419 F.3d
195 (3d Cir. 2005), cert. denied, 126 S.Ct. 1910 (2006)) and whether that interconnection
were readily detectible to outside creditors.
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jurisdiction other than a debtor’s COMI, because such aberration reeks of
(presumably unwelcome)* forum shopping.

By contrast, territorialism’s choice of law rule is unrelenting in its
brightness: it is where the assets are physically located on the nanosec-
ond of bankruptcy. There is neither qualification nor caveat. That pre-
dictability, of course, comes at the cost of clear guidance to the putative
forum shopper. There is no “presumption” in the way that registered of-
fice is only presumed to be a debtor’s COMI. The asset’s physical loca-
tion is more analogous as a legal construct to the debtor’s place of incor-
poration than to its COMI. Accordingly, a more apt comparison to the
COMI rule would be if territorialism chose law based on the asset’s
“abode,” which could be presumed to be its place of physical location.
Yet this is exactly the sort of qualification that is anathema to the sim-
plicity sought by the territorialist model.* To be sure, there are necessar-
ily some cases in which uncertainty might arise as to asset location,* but
we have no reason to think they will be common. In the main, territorial-
ism thrives on its purported choice of law clarity and predictability; con-
sequently, it must acknowledge its concomitant invitation, at least re-
garding these attributes, to forum shoppers.

Two conclusions flow from this suggestion that territorialism leads to
the clearer (or more “predictable”) choice of law rule—at least as uni-
versalism has been currently implemented with the COMI
rule/incorporation presumption. First, universalism is not as clear in its
choice of law ambitions as its proponents would like to say it is.** I say
this as an unabashed universalist.*’ Again, one need only point to the

43. See normativity discussion, infra Part VIIL.

44. See LoPucki, Universalism Unravels, supra note 2, at 160 (“Cooperative territori-
ality can provide greater predictability [because of the clear rule that] bankruptcy admini-
stration of a multinational’s assets and operations within a given country is governed by
the laws of that country.”). The advantage of this rigidity, in its supporters’ eyes, is that it
permits one and only one country—that of the asset’s location—to enforce legal control
through force. Yet when concerns arise over asset flight, qualifications to this simplicity
become necessary: agreement is now required between more than one country—the
abode jurisdiction and the situs jurisdiction—and so exclusive reliance on the use of force
by one country alone, so valued by territorialist theory, is no longer possible. See also
infra text accompanying notes 115-18.

45. See, e.g., Underwood v. Hilliard (/n re Rimsat, LTD), 98 F.3d 956, 959 (7th Cir.
1996) (“[Rimsat’s] principal place of business is in Fort Wayne, Indiana. Most of its fi-
nancial assets are there, but its nonfinancial assets, principally leaseholds in satellites,
have no terrestrial site.”).

46. See supra note 30.

47. In this regard, I somewhat agree with Professor LoPucki’s claim that the COMI
rule (compared to territorialism’s situs rule) is a “vague” standard. LOPUCKI, COURTING
FAILURE, supra note 2, at 221. He’s right, and it would behoove universalists to admit it.
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declined alternative of place of incorporation as the universalism choice
of law rule to appreciate the foregone clarity. As an olive branch to win
my way back into the universalism fold, I offer the further observation
that while territorialism, as implemented, has the clearer choice of law
rule, that is only a rule for asset-by-asset adjudication. The cumulative
consequence of these multiple (clearer) choices of bankruptcy law may
be, for example, that there are seven applicable bankruptcy laws to one
multinational debtor’s bankruptcy proceedings. That may result in confu-
sion and expensive legal knowledge costs—the foundational sort of un-
predictability that universalists (rightly) bemoan. Moreover, as men-
tioned, this lack of predictability to the choice of law rule—or, more pre-
cisely, this sub-maximal, but perhaps optimal, level of predictability to
the choice of law rule—is not anything over which universalists should
fret. It could well be a sensible retrenchment from predictability to ad-
dress concerns of forum shopping.

The second point is an elaboration regarding the proposition that the
brighter the choice of law rule, the more manipulable it is by strategic
venue-seekers. As mentioned, predictability of the choice of law rule is a
necessary condition—a prerequisite—to forum shopping, but it may not
be a sufficient one. While there is likely a high correlation between the
clarity of the rule and its ease of manipulation in forum shopping,*® it is
at least theoretically possible to envision a rule that is clear but difficult
to exploit—due to, for example, high costs. For example, one can (un-
healthily) imagine a clear, bright rule regarding choice of bankruptcy
law—the jurisdiction in which the debtor’s president has bludgeoned the
most puppies—that, while clear, may not actually be that “manipulable”
due to inordinate reputational costs or other concerns. Thus while the
predictability aspect of territorialism points toward more prevalent forum
shopping, a second question remains open whether the rule, while clear,

Where we universalists should dig in, however, is on the normative desirability of that
indeterminacy. If indeterminacy dampens forum shopping, and if forum shopping is per-
nicious, then the vagueness may be nothing to fear. Nor should we should despair that
this vagueness will condemn commercial transactions to a quagmire of uncertainty. It is
“bounded vagueness” at worst. See supra note 22. As Jay Westbrook correctly observes,
the relevant subset of possible jurisdictions is likely to be a small one. See infra note 61.
Thus creditors will know ex ante which laws will apply for most cases and will face only
a small zone of possibilities for the marginal ones. They fare no worse than having to
calculate the probabilities of asset movement in lending transactions under territorialism.

48. See Guzman, supra note 16, at 2207 (“[A] test based on place of incorporation
would be inappropriate. A test such as the principal place of business, on the other hand,
is much more difficult for the debtor to manipulate.”).
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can be easily manipulated.” And the more pointed comparative question
is whether the rule is any more manipulable than universalism’s alterna-
tive of COML.

IV. UNIVERSALISM VS. TERRITORIALISM’S MANIPULABILITY
REGARDING CHOICE OF LAW

The answer to the question whether it is easier to manipulate the choice
of law rules in universalism or territorialism ultimately boils down to an
empirical inquiry whether it is easier to move a debtor’s COMI or its as-
sets.”® To “shop” for favorable bankruptcy law, a decisionmaker would
have to shift (or establish) the debtor’s COMI under universalism into (or
in) the jurisdiction—the self-styled haven—with the attractive law. By
contrast, under territorialism, the debtor would need to move (or situate)
the assets into (or in) the favored jurisdiction. Which is easier? In his
book and other recent scholarly writings, Professor LoPucki, perhaps
building on earlier expressed suspicions,”’ assumes that it is virtually
effortless for a sophisticated global actor with fancy lawyers to move its
COMI. ™ He presents several examples of bankruptcy proceedings where
he contends this has happened.”® But what he does not explore in any

49. In sum, it is a two-dimensional interaction. Conceivably, a clear but difficult-to-
manipulate choice of law rule could result in less total forum shopping than a fuzzier but
easier to manipulate one. (The two vectors may not be fully orthogonal, thus further
complicating the analysis.) Cf. LOPUCKI, COURTING FAILURE, supra note 2, at 208 (“Uni-
versalists and their opponents agree that a system that allowed multinational companies a
last-minute choice of law would not be viable.”). See also supra note 22.

50. This is a distinct issue from the amenability of judges to seize or retain cases once
a case placer selects her courtroom. Unlike domestic U.S. bankruptcy venue, see 28
U.S.C. § 1408, in which multiple, parallel permissible bases of venue exist—and hence
for which there can be a wide pool of judicial suitors for corporate case placers—the
COMI standard for allocating primary jurisdiction is an exclusive criterion. There can be
only one COMI (just as, under territorialism, there can be only one location of an asset).
Case placers do not get to pick from the broad array of options they enjoy under U.S.
domestic venue rules.

51. See Lynn M. LoPucki, The Death of Liability, 106 YALE L.J. 1 (1996).

52. See LoPucki, Universalism Unravels, supra note 2, at 155-58 (“Regardless which
characteristics of a company determine a multinational’s COMI, the multinational can
casily change them. . . .”). For an interesting analysis about how many COMIs in Europe
would actually engage substantial costs and “severe obstacles,” see Enriques & Gelter,
supra note 34.

53. See LoPuUCKI, COURTING FAILURE, supra note 2, at 226-30. Note that one of his
key examples, Derby Cycle, was a case of value-maximizing corporate divestiture of a
profitable Dutch subsidiary that no party in subsequent litigation (at least to my knowl-
edge) ever suggested was animated by forum shopping. True, it shows how a COMI can
arguably change after a major corporate divestiture, but COMI-shift as an ancillary result
of the return-maximizing sale of an economically discrete foreign division should not
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depth is the corollary issue: the ease with which sophisticated global ac-
tors can shift their assets. (His brief consideration of movable assets
speculates that they are likely to constitute a small portion of the debtor’s
estate, to be slow-moving, and to be highly visible to outsiders; he con-
sequently dismisses asset movement as a concern.)>*

I do not presume to offer an answer to this empirical question, as that
would require an empirical study, which I have not done.” I will, how-
ever, offer two reflections. First, I will challenge LoPucki’s inherent as-
sumption that moving COMI involves little more than clever paper shuf-
fling.”® While moving place of incorporation requires only glorified pa-
perwork, moving COMI, by definition, requires more.”’ Indeed, this is
the very reason why registered office is merely a presumption of COMI.
Eve-of-bankruptcy re-incorporation would likely be the quintessential
example of when the presumption would be rebutted. The closest exam-
ple to a fast-paced move of COMI—not just of incorporation—in the
transnational insolvency setting of which I am aware involved BCCI.*®

cause distress. See also LoPucki, Universalism Unravels, supra note 2, at 160 (recogniz-
ing not all asset or COMI movement is nefarious). Indeed, for a very recent example
where both German and U.K. courts agreed that the COMI of a German construction
company that had been swallowed up by a U.K. investment conglomerate (including its
“delisting” as a separate corporation) did not shift COMI from Germany to the United
Kingdom, see Hans Brochier Holdings Ltd. EWiR2007, 177; NZ12007, 187 (U.K. pro-
ceedings before High Court in London); EWiR2007, 177, ZIP2007, 81; NZI2007, 185
(German proceedings before Insolvency Court at Nuremberg).

54. Seeid at 160-61.

55. There is an interesting corpus of empirical research on domestic forum shopping
outside the bankruptcy context. For two recent offerings, see Kevin M. Clermont &
Theodore Eisenberg, Exorcising the Evil of Forum-Shopping, 80 CORNELL L. REV. 1507
(1995) (analyzing Administrative Office of U.S. Courts data to find 58% win rate of fed-
eral civil cases tried in their court of origin versus 29% win rate in venue-transferred
cases); Michael E. Solimine, The Quiet Revolution in Personal Jurisdiction, 73 TUL. L.
REV. 1 (1998) (analyzing 1,000 published federal appellate and state supreme court cases
to find that most plaintiffs file suit—be it in federal or state court—in their state of resi-
dence). Cf. LoPucki, Universalism Unravels, supra note 2, at 160 (acknowledging that
some COMI shifts are innocent).

56. LoPuckl, COURTING FAILURE, supra note 2, at 229 (“But even the multinational’s
center of assets and operations can be changed—without moving any assets and opera-
tions.”); id. at 230-31 (“[T]he ability of both corporations and corporate groups to
quickly and easily relocate make forum shopping easy in a universalist system.”).

57. It is by definition because COMI is only rebuttably presumed (not irrebuttably
presumed) to be the place of incorporation. See, e.g., 11 U.S.C. § 1516(c) (2007).

58. BCCI is LoPucki’s strongest example. See Re Bank of Credit and Commerce Int’1
SA, [1996] 4 All E.R. 796 (U.K.). Other examples he offers of shifted COMIs are less
compelling for a variety of reasons. For example, in Fruit of the Loom, the COMI (argua-
bly) moved years before bankruptcy. In Singer, the COMI of a far-flung operation with
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BCCI was a Luxembourg-incorporated global banking and investment
empire with main offices in London. Shortly before mounting fraud
made bankruptcy inevitable, the principal decision-makers decamped
London for their home back in the United Arab Emirates. Thus while the
operations back office of the empire stayed in London, the key “brains”
had moved home. Consequently, the COMI of this far-flung organization
possibly moved just before bankruptcy, or at the very least it became
more ambiguous. Indeed, BCCI’s main insolvency proceeding was actu-
ally opened in neither the United Kingdom nor the United Arab Emir-
ates; it was opened of all places in Luxembourg. The United Kingdom—
the presumably aggrieved “rival” jurisdiction by the case’s opening in
Luxembourg—went along by recognizing the Luxembourg main pro-
ceeding and pseudo-cooperating.”” Even under these facts, however, it is
still not clear BCCI’s COMI moved on short notice. What happened is
that an already unstable COMI of a far-flung investment and banking
empire was rendered even more unstable by a last-minute move of per-
sonnel. Indeed, note that it was never suggested in the litigation that
COMI (to be sure a counter-factual, as the term was not even used at the
time) moved from London to the Mideast. Rather, the move had the nar-
rower effect of “de-selecting” the United Kingdom by making its argu-
able case for COMI weaker. Moreover, as LoPucki himself concedes, the
movement of the principals was not an attempt to forum shop bankruptcy
law but an attempt to flee criminal personal jurisdiction.®” Thus, the
worst-case possible example of COMI-shopping available in published
opinions (again, COMI-shopping, not mere re-incorporation) demon-

assets and workers in Africa, Europe, the Middle East, and Asia was (in LoPucki’s esti-
mation) moved from the Netherlands Antilles to the United States by a post-bankruptcy
U.S. reincorporation. But LoPucki himself admits that Singer had hired a new CEO in
New York who was trying to run the global enterprise from U.S. headquarters well before
bankruptcy. Indeed, it was by no means clear that the Netherlands Antilles-incorporated
holding company didn’t have its COMI in the United States already. See LOPUCKI,
COURTING FAILURE, supra note 2, at 227-28. My point is not to spar with LoPucki on a
case-by-case basis; on the contrary, I am actually trying to find the case that makes his
argument best for him—BCCI—and confront it head on.

59. The pseudo-cooperation was because after a back-and-forth litigation regarding
the jurisdiction and discretionary powers of bankruptcy judges in the United Kingdom,
the British administrators cooperated with Luxembourg after holding back certain assets
to satisfy (presumably mostly British) set-off claimants whose claims would not have
been recognized under Luxembourg law. Re Bank of Credit and Commerce Int’l SA,
[1996] 4 All E.R. 796 (U.K.). Indeed, the British administrators tried to cooperate with
Luxembourg and were apparently broadsided by their own court, which in its voluminous
analysis ultimately decided the proposed plan was impermissible under British law.

60. See LoPuckKI, COURTING FAILURE, supra note 2, at 220.
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strates at most an ability to destabilize relevant factors within a very nar-
row band of plausible jurisdictions.®'

The second and perhaps more important observation regards the un-
asked (and unanswered) corollary: can assets also be moved relatively
easily on the eve of bankruptcy? The answer seems to be yes. To be sure,
hard assets cannot get up and walk away,” and some highly salient re-
cent cases involve some very hard assets indeed, such as oil refineries.®
But not all assets are hard. Indeed, in one sector that has spawned a good
amount of cross-border insolvency work—insurance—most of the assets
are liquid and hence readily movable.** To be clear, this is not just about
cross-border preferences, which are eve-of-bankruptcy asset transfers to
a favored foreign creditor—although there are plenty of those filling up
the pages of the bankruptcy reporters.”’ This is equally about eve-of-
bankruptcy, intra-debtor transfers across national borders that exploit the

61. Indeed, Eurofood, Daisytek, et al. show that incorporation in another jurisdiction
is not enough to move COMI. Much more is required, such as non-trivial exercise of
decisionmaking or operations. See In re Eurofood IFSC Ltd., [2005] 1 L.L.R.M. 161 (Ir.);
In re Daisytek-ISA Ltd., [2003] B.C.C. 562 (Ch. D) (U.K.). As Jay Westbrook points out,
in many cases where there is serious COMI doubt, the relevant short list is likely to be
short indeed: “[I]n most countries the standard for locating a corporation on a basis other
than its place of incorporation is likely to be built on one of two concepts: the corpora-
tion’s headquarters (e.g., ‘chief executive offices’ or ‘real seat’) or its operations (e.g.,
‘principal assets’).” Westbrook, supra note 40, at 1035; see also Enriques & Gelter, su-
pra note 34, at 444 (noting “only a limited number of jurisdictions will be within the set
of available options”). LoPucki himself recognizes this point. See LOPUCKI, COURTING
FAILURE, supra note 2, at 218. He simply expresses deep-seated skepticism that judges
and courts of the incorporation jurisdiction will rebut the presumption vigorously. See id.
at 219. But cf., e.g., Case C-1/04, Susanne Staubitz-Schrieber, 2006 E.C.R. I-701, dis-
cussed infra notes 126-27. For a very recent transnational insolvency undermining
LoPucki’s pessimism, consider the Hans Brochier Holdings Ltd. case, litigated in the
United Kingdom and Germany. There, a German construction company was purchased
by a U.K. conglomerate and had its corporate status “delisted” and subsumed into the
U.K. parent. After some false starts, the courts in both Germany and the United Kingdom
agreed that the COMI was, and always had been, in Germany. See supra note 53.

62. LoPucki, COURTING FAILURE, supra note 2, at 229 (“Numerous examples in this
book have already shown the ease with which multinational companies can change their
place of incorporation and the location of their headquarters. The location of assets and
operations are more difficult to change.”).

63. See, e.g., In re Yukos Oil Co. (Yukos II), No. 06-B-10775-RDD, 2006 WL
3026024 (Bankr. S.D.N.Y. Oct. 25, 2006).

64. See, e.g., In re SPhinX, Ltd., 351 B.R. 103 (Bankr. S.D.N.Y. 2006); In re Refco-
Inc., 336 B.R. 187 (Bankr. S.D.N.Y. 2006).

65. See, e.g., Maxwell Commc’n Corp. v. Barclays Bank (In re Maxwell Commc’n
Corp.), 170 B.R. 800, 801 (Bankr. S.D.N.Y. 1994); In re A. Tarricone, Inc., 80 B.R. 21,
22 (Bankr. SD.N.Y. 1987); In re Metzeler, 78 B.R. 674, 675 (Bankr. S.D.N.Y. 1987).
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choice of law rule of territorialism.®® Global companies can transfer as-
sets before filing for bankruptcy, even if not to any particular creditor.
And this happens. Consider the recent case of National Warranty Insur-
ance, in which $24 million of its reserves from the United States (where
it faced some disgruntled creditors) were wired to its accounts in the
Cayman Islands just before filing for winding up there under Cayman
law. Accordingly, for highly liquid and mobile assets—which are likely
to be of the most interest to creditors—it is by no means evident territori-
alism is any less manipulable than universalism.®” In fact, it may be
more. Assets, at least important assets, may fly as fast as a bank wire.®
In sum, it is far from clear that universalism’s anchoring choice of law
rule that has been implemented over the past decade—COMI—provides
more temptation for jurisdictional mischief than territorialism’s situs
rule. From the perspective of forum shopping’s necessary prerequisite,
predictability, COMI’s comparative flexibility (less fashionably, “unpre-

66. The inevitable breaches of covenant by such moves simply add more unsecured
claims to the bankrupt debtor’s estate—cold comfort for the aggrieved creditors.

67. At one point, LoPucki speculates that while assets can move under territorialism,
at least their movement is “highly visible.” LoPucki, Universalism Unravels, supra note
2, at 160. Leaving aside the unexplained basis for his intuition, I am not sure how much
comfort that would offer an aggrieved creditor (other than the virtue of seeing the bullet
coming). In any event, the Virgds-Schmit Report makes clear that COMI is supposed to
be determined based on objectively ascertainable data to third parties on “where the
debtor conducts the administration of its interests on a regular basis;” covert COMI shifts
seem definitionally foreclosed. Virgos-Schmit Report, supra note 41, at 281; see also EU
Regulation, supra note 1, recital 13, at 2 (replicating Virgoés-Schmit Report).

68. LoPucki initially suggested that international conventions regarding asset return
could minimize forum shopping under territorialism, see Lynn M. LoPucki, Cooperation
in International Bankruptcy: A Post-Universalist Approach, 84 CORNELL L. REV. 696,
749 (1999), but has since retreated from that claim, instead pointing to the common law
hotchpot rule as an indirect policing mechanism. See LoPucki, Universalism Unravels,
supra note 2, at 161. Reliance on the hotchpot rule is unpersuasive, because the hotchpot
rule is a negative injunction, not an affirmative disgorgement remedy. (For an excellent
analysis of hotchpot, see Ulrik Rammeskow Bang-Pedersen, Asset Distribution in Trans-
national Insolvencies: Combining Predictability and Protection of Local Interests, 73
AM. BANKR. L.J. 385, 429 (1999)). LoPucki’s last-ditch response to forum shopping un-
der territorialism—and I give him great credit for acknowledging the problem and re-
sponding to it—is that courts can always agree to cooperate ex post when they realize it is
in their best interest. See LoPucki, Universalism Unravels, supra note 2, at 162 (arguing
that the inducements for cooperation under territorialism are “obvious” because “[i]f the
assets of the multinational would bring a higher price if sold together, it will be in the
interests of the administrators to sell them together and split the proceeds among them.”).
Unfortunately, that response is like saying creditors will agree to forego their individual
collection rights when they realize it is in their best interests to respond collectively. They
don’t, and for holdout and other reasons we have a compulsory bankruptcy law. See
THOMAS H. JACKSON, THE LOGIC AND LIMITS OF BANKRUPTCY LAW (1986).
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dictability’”) renders it less amenable to strategic exploitation. From the
probably related but theoretically distinct perspective of manipulability,
COMI is no more changeable than asset location; regarding at least some
important assets, it may even be less. Taken together, these considera-
tions suggest that the recent alarum of universalism’s purported facilita-
tion of forum shopping may be nothing more than a myth. Moreover, it
may be displacement. Territorialism may actually create the more fertile
environment for would-be forum shoppers.

V. THE REAL FORUM SHOPPING

The previous discussion has tried to explain why a territorialist system
might be just as bad as, if not worse, than a universalist system in terms
of cross-border bankruptcy forum shopping. But that has been a largely
theoretical discussion—an important one, to be sure, for setting the re-
cord straight, but one that has considered only a conceptually pure re-
gime of either full universalism or full territorialism. This does not re-
flect the current state of the world in 2007. This is not to imply that we
have yet to see any forum shopping. Far from it. Indeed, there has been
plenty.” Rather, the claim is that the problem of foday’s forum shop-
ping—the real forum shopping, on the ground—is in cases where the
current disconnect between universalism and territorialism has been ex-
ploited by savvy litigants. It is this discrepancy in the status quo of the
incomplete embrace of universalism that has left a lopsided environment,
with jurisdictional loopholes embedded in the asymmetry. This problem
is an intrinsic fault of neither universalism nor territorialism.” It is a
problem of bankruptcy transition where only some countries are univer-
salist but others remain territorialists. This is where the rea/ forum shop-
ping of today lies.

Stepping back, one must first define what it means for a country to be
“universalist” or “territorialist.” After all, these terms refer to a system of
transnational insolvency administration (on one view, a choice of law
paradigm), so one country, on its own, can’t technically be anything. It
can only support the adoption of one private international law regime.
Nevertheless, states have domestic law cognates to universalism and ter-
ritorialism that reflect their affiliations. For example, the reach of a coun-
try’s bankruptcy laws—extraterritorial or territorial—maps generally to

69. See e.g., Yukos I & Yukos II, discussed infira note 89.

70. To be petulant, I could blame the backward states who have yet to embrace uni-
versalism for creating a protracted transition period. The problem with such snarkiness is
that territorialists could retort that it was the universalists who wanted transition in the
first place and we were all fine in the good old days.
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an affinity with universalism or territorialism respectively. A home coun-
try under universalism has to believe in the extraterritorial reach of its
bankruptcy laws, as seen in, for example, § 541 of the U.S. Bankruptcy
Code, if it is to enable the debtor’s bankruptcy to be resolved under one
substantive bankruptcy law.”' By contrast, countries with strict territorial
restrictions on the scope of their bankruptcy laws, such as South Korea
before its most recent round of insolvency law reform, clearly support
territorialism. "

In an uneven world of some universalists and some territorialists, a
number of problems can develop. The first set comes from when a coun-
try is “unprincipled” (or perhaps, “pushy”). This would result from fa-
cially asymmetric territorial reach of laws. For example, a territorialist
state should not only refuse to acknowledge the reach of a foreign state’s
bankruptcy laws into its own jurisdiction (through non-recognition of
judgments), but should also, to be “principled,” restrict its own law’s
reach into other jurisdictions (for example, by disavowing adjudication
of foreign assets). Similarly, a universalist country with extraterritorial
application of its own bankruptcy laws must countenance the extraterri-
torial reach of other countries’ laws into its own jurisdiction (with juris-
diction-selecting rules, like COMI, to resolve the conflict presented by
the overlap).

Many countries’ bankruptcy laws are indeed “principled” in this re-
gard, from both the universalist and territorialist schools. For example,
the broad reach of the U.S. assertion of bankruptcy jurisdiction under §
541 is offset by a generous policy of deference to foreign proceedings (of
course with inevitable exceptions). This was even so under the less-
universalist predecessor to Chapter 15, § 304.7 Similarly, countries such
as South Korea and Hong Kong (at least under their prior, territorialist
laws) were strict in their territorial application. While they gave a cold
shoulder to foreign bankruptcy judgments purporting to regulate assets
located within their jurisdictions, they would similarly stop the reach of
their own bankruptcy laws at their own borders. ™

71. 11 U.S.C. § 541 (defining bankruptcy estate as encompassing all property “wher-
ever located”).

72. See John A. E. Pottow, Procedural Incrementalism: A Model for International
Bankruptcy, 45 VA. J. INT’L L. 935, 945 (2005) (discussing Korean insolvency law and
recent amendments); Samuel L. Bufford & Kazuhiro Yanagida, Japan'’s Revised Laws on
Business Reorganization: An Analysis, 39 CORNELL INT’L L.J. 1 (2006).

73. See, e.g., In re Koreag, Controle et Revision S.A., 961 F.2d 341, 348 (2d Cir.
1992) (U.S. ancillary proceeding to attach debtor’s New York bank account during Swiss
main insolvency proceeding).

74. See Bufford & Yanagida, supra note 72, at 56-57 (referencing South Korea’s
territorial application in Mika Maeda, Nikkan No Rensa Tosan To Minji Saisei Jiken [A
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On the other hand, confirming the fears of game theorists such as Pro-
fessor Frederick Tung,” there were less principled countries. One such
example (a territorialist one, which is not to suggest there weren’t uni-
versalist transgressors as well) was the Netherlands, where Dutch courts
would try to control foreign assets under Dutch bankruptcy law while at
the same time refusing to acknowledge foreign bankruptcy courts’ pow-
ers to do the same regarding Dutch-situated assets. This “one-way” terri-
torialism has already been criticized, and rightly so, by commentators,
including respected Dutch insolvency expert Professor Bob Wessels.
(This state of affairs is likely improved under the new E.U. Insolvency
Regulation.)

This “unprincipledness” is one problem of asymmetry, and it certainly
creates difficulties, but it is not a pervasive one, because even territorial-
ists would castigate these “rogue states” for being too pushy and not fol-
lowing the true spirit of territorialism.”” Moreover, traditional require-
ments of reciprocity have checked this defection impulse under some
foreign relations norms.”® Accordingly, while there are within-system
asymmetry problems under either a universalism or territorialism regime
by “defectors,” those are not the thrust of the present concern. It is the

Bankruptcy Chain in Japan and Korea and a Civil Rehabilitation Case], 105 JIGYOSAISEI
TO SAIKENKANRI [TURNAROUND & CREDIT MGMT.] 180, 183 (2004)); Charles D. Booth,
Recognition of Foreign Bankruptcies: An Analysis and Critique of the Inconsistent Ap-
proaches of Unites States Courts, 66 AM. BANKR. L.J. 135, 227-28 (1992) (addressing
the territorial approach taken by Hong Kong in Am. Express Int’l Banking Corp. v. John-
son, [1984] HK.L.R. 372 (H.C.)).

75. See Tung, supra note 25.

76. See Bob Wessels, The Comity Principle in Amice, in BIUDRAGE AAN LIBER
AMICORUM VOOR PROF RUTGERS 347-59 (2005) (“In foreign and Dutch literature[,] the
Dutch model of claiming universal effect for Dutch insolvency proceeding in the Nether-
lands itself has been severely criticized.”).

77. LoPucki provides a good discussion of how territorialists can police over-reaching
through non-recognition of judgments. See LOPUCKI, COURTING FAILURE, supra note 2, at
204-05.

78. Reciprocity requirements were included in, for example, the South African adop-
tion of the UNCITRAL Model Law. See Cross-Border Insolvency Act 42 of 2000 s. 2(1),
available at http://www.info.gov.za/gazette/acts/2000/a42-00.pdf. See also Law of the
People’s Republic of China on Enterprise Bankruptcy (promulgated by the Standing
Comm. Nat’l People’s Cong., Aug. 27, 2006, effective Jun. 1, 2007), ch. I art. 5, trans-
lated in http://www.globalturnaround.com/cases/PRCnewBankruptcyLaw.pdf (2006)
(P.R.C.) (providing for reciprocity). Note that the United States is actually trying to get
away from the Alphonse/Gaston impasse of reciprocity. See RESTATEMENT (THIRD) OF
FOREIGN RELATIONS LAW § 481 cmt. d (1987) (“A judgment otherwise entitled to recog-
nition will not be denied recognition or enforcement because courts in the rendering state
might not enforce a judgment of a court in the United States if the circumstances were
reversed.”).
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between-system asymmetry problems that create a greater danger. This
occurs when litigants unhappy with the restrictions of a “principled” ter-
ritorialist country seek to relitigate matters by sneaking into a “princi-
pled” universalist country’s courtroom. This is the real forum shopping
of the current world of incomplete universalism.

This concern is not mere theory. It has happened in actual cases. One
striking example of this type of forum shopping can be seen with the
Maruko proceedings.” Maruko was a Japanese developer. Japan (again,
at least until its most recent set of reforms) was a territorialist jurisdic-
tion, and “principledly” so; it restricted the scope of its own bankruptcy
proceedings to assets within its physical jurisdiction. When Maruko filed
for bankruptcy in Japan (its uncontested COMI), the proceedings did not
reach its myriad foreign assets, including a hotel in Australia’s sun-
drenched Gold Coast. From the perspective of Japanese bankruptcy law,
this was not a problem: Australian law would apply to those assets if and
when proceedings were opened there. Indeed, as expected, legal action
did commence in Australia; a collection proceeding was brought by a
commercial lender who was understandably unhappy with the state of its
mortgage with Maruko. Disinclined to work out a restructuring plan, the
creditor instituted foreclosure to liquidate the property.*® The problem for
Maruko was that Australian substantive bankruptcy law gave the mort-
gagee too powerful a negotiating endowment for its liking: a secured
creditor in Australia can proceed to foreclose in the event of bankruptcy,
unfettered by a stay.®" While this may upset Professor Jackson, it is cer-
tainly a commonplace legal protection for secured creditors in Com-
monwealth jurisdictions.*

Maruko’s “solution” to the “problem” of Australia’s policy decision to
accord super-protection to secured creditors in bankruptcy was for Ma-
ruko to open insolvency proceedings in the (universalist) United States
and invoke its (universalist) worldwide stay. It did, and the stay had real
pinch due to in personam general jurisdiction over the lender; the Austra-
lian foreclosure ground to a halt. Did the United States have a legitimate

79. See In re Maruko, Inc., 200 B.R. 876 (Bankr. S.D. Cal. 1996).

80. This of course is the classic creditor’s bargain problem, where a trigger-happy
creditor can seize an available asset at the potential expense of all creditors—hence the
need for collective resolution in bankruptcy. See JACKSON, supra note 68.

81. See Corporate Law Reform Act, 1992, §§ 440A (secured creditors with substan-
tially all of a debtor’s property under a lien), 440B (secured creditors who have acted to
enforce their claims before the appointment of an administrator), 440C (secured creditors
who have a lien on perishable property) (Austl.).

82. See e.g., Bankruptcy Act, R.S.C., ch.B-3, §69 (1985) (Can.); see also LoPucki,
Universalism Unravels, supra note 2, at 164.
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interest in regulating the insolvency estate of a Japanese debtor’s Austra-
lian assets? Doubtful. Yet universalists celebrated the Maruko outcome,
extolling the “value-preserving” capacity of the U.S. stay that rescued the
Australian resort from liquidation at the hands of an impatient creditor
while a consensual restructuring could be approved.® Territorialists, by
contrast, spluttered over the “intimidation” of the Australian courts by
the U.S. courts and cast Maruko as a black eye, rather than cap feather,
for universalism.

The territorialists are right, but not for the reasons they think they are.
They are correct that Maruko is a bad case, notwithstanding its arguably
sympathetic outcome, and that in an ideal world the United States would
have butted out (as a doctrinal matter, this could have been done under §
305).* But they are wrong to paint Maruko as an indictment of univers-
alism.*® The skewed outcome of Maruko was neither the fault of the
United States nor universalism. Rather, the “fault,” to the extent it even
makes sense to ascribe fault to a bankruptcy proceeding, is equally Ja-
pan’s and territorialism’s. Had Japan subscribed to a system of universal-
ism, none of this would have (or should have) happened. Under such a
scenario, Japanese law would have controlled, per the COMI of Maruko,
and Australia (assuming it supported universalism too) would have com-
plied with a request for assistance by convening an ancillary proceeding.
Without getting into the safeguard protections for local creditors under a
more modified form of universalism,"’ the point is that the only plausible
case for the application of U.S. law was due to the necessarily incom-
plete scope of the Japanese proceedings in the first place. Thus to say
that Maruko shows how universalist jurisdictions distort transnational
insolvencies is not just inaccurate; by refusing to shoulder equal respon-
sibility on the territorialist home state, it is unfair.* Had all three juris-
dictions been universalists (equally, had all three jurisdictions been terri-

83. See Bufford, Global Venue Controls, supra note 10, at 116.

84. See LoPucki, Universalism Unravels, supra note 2, at 163—64 (“What [universal-
ists such as Bufford] refer to as deference to the U.S. stay was actually intimidation by
it.”).

85. 11 U.S.C. § 305(a)(2) (2006) (permitting abstention of cases properly brought
within the jurisdiction of the U.S. courts to assist foreign proceedings); see also LoPucki,
Universalism Unravels, supra note 2, at 164 (“The Maruko transaction was entirely do-
mestic to Australia . ...”).

86. See LoPucki, Universalism Unravels, supra note 2, at 164 (“Maruko demonstrates
the potential for unpredictability in a universalist regime.”).

87. 11 U.S.C. § 1522 (2006).

88. Thus LoPucki’s criticism of universalism as “fail[ing]” the KPNQwest bankruptcy
in the Netherlands may be similarly unfair. See LOPUCKI, COURTING FAILURE, supra note
2, at 226.
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torialists), this cross-global forum shop would have failed. It was only
the interaction between territorialist Japanese law and universalist U.S.
law that created this (realized) opportunity for forum shopping and reliti-
gation.®

VI. UNIVERSALISM’S RESPONSE TO THE REAL FORUM SHOPPING

If the true problem of forum shopping is caused by exploitation of dif-
ferences between universalist and territorialist states’ jurisdictional rules,
is there anything that can be done today, in the real world, before the
complete acceptance of universalism?”’ There is reason to think that the
answer is yes, and that universalism, as implemented by Chapter 15, has
already started. Recall that the problem in Maruko was that a U.S. stay
extraterritorially blocked seizure of a Japanese debtor’s assets located in
Australia. Because Chapter 15 now expressly recognizes jurisdictional
hierarchy (a necessary foundation of universalism),”’ the U.S. bank-
ruptcy regime has adjusted the scope of its automatic stay accordingly.
Specifically, § 1520(a)(1) now confines the automatic stay that is trig-
gered by recognition of a foreign main proceeding, i.e., when the United
States has been determined nof to be the COMI of the debtor. This is the
sort of recognition, and hence “light-form” stay, that would have oc-
curred had Maruko been brought as a Chapter 15 proceeding. The new

89. The most dramatic recent example of this same sort of forum shopping is (both
installments of) the Yukos insolvency, in which unhappy litigants in quasi-territorialist
Russian proceedings tried to get a U.S. stay to stymie unwelcome legal developments
both in and outside Russia. The first U.S. hearing saw through this maneuver as an im-
permissible collateral attack—adding an excellent counterpoint to the Maruko case, be-
cause here the court’s decision reached an unsympathetic outcome—and bit the bullet to
dismiss the U.S. case. See In re Yukos Oil Co. (Yukos I), 321 B.R. 396 (Bankr. S.D. Tex.
2005). The second U.S. hearing fell for the trap, asserted jurisdiction, and vindicated the
re-biting of the apple by foreign litigants who had already lost in their home courts. See
In re Yukos Oil Co. (Yukos II), No. 06-B-10775-RDD, 2006 WL 3026024 (Bankr.
S.D.N.Y. Oct. 25, 2006).

90. Or before a complete abandonment of universalism back to territorialism—
although that would require quite some winding back of the clock: U.S. courts have been
recognizing the binding nature of Canadian court restructurings of Canadian debtors for
over a century, even against U.S. creditors who invest in, but do not want to litigate in,
Canada. See Canada S. Ry. Co. v. Gebhard, 109 U.S. 527, 536 (1883) (“That the laws of
a country have no extraterritorial force is an axiom of international jurisprudence, but
things done in one country under the authority of law may be of binding effect in another
country.”).

91. 11 U.S.C. § 1517 (2006) (distinguishing between “foreign main” and “foreign
non-main” proceedings and attaching hierarchical legal consequence to each, such as,
e.g., imposition of an automatic stay for the former but only discretionary stay for the
latter).
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limitation to the U.S. stay in these circumstances is that it only applies to
assets within the physical jurisdiction of the United States.”” Indeed, even
if a full-blown plenary proceeding is opened under Chapter 11 (which
would implicate § 541°s reach of an extraterritorial estate) after recogni-
tion of a foreign main proceeding, § 1528 now provides that such a ple-
nary proceeding, albeit conducted under U.S. substantive law, is still
generally limited to the assets within the physical territory of the United
States. In other words, Maruko would not have been possible under
Chapter 15. This is because the solution, from the universalist perspec-
tive, of territorialist-jurisdiction litigants trying to forum shop into uni-
versalism’s necessarily extraterritorial reach of law, is to make it clear ex
ante that the existence of non-U.S. COMI proceedings will preclude the
extraterritorial reach of U.S. bankruptcy law.

Chapter 15’s approach arguably codifies what some courts were al-
ready struggling to do when facing inter-system friction: respect the
home jurisdiction’s intended scope of its bankruptcy law. One such case
was the Axona decision from the early 1990s.” In Axona, a Hong Kong
debtor filed for liquidation in Hong Kong, which had (“principled”) terri-
torialist bankruptcy laws. Because there were assets in the United States,
the Hong Kong liquidator opened U.S. proceedings (his Hong Kong ter-
ritorialist proceedings having disavowed jurisdiction over the U.S. as-
sets), with an eye to recovering a transfer that was preferential under
U.S. bankruptcy law.” Case law of a universalist bent in the United
States had crafted a rule that § 304 ancillary proceedings should apply
the avoidance law of the debtor’s home jurisdiction.” The liquidator,
however, wanted to use U.S. law because Hong Kong law would have
insulated the payment from recovery. Accordingly, the liquidator side-
stepped § 304 and opened a full plenary proceeding in the United States,
successfully voiding the transaction that would have been unassailable
under strictly universalist application of Hong Kong law. Adding insult
to injury to the U.S. preference recipient, the liquidator then dismissed
the proceedings under § 305 “in deference” to the Hong Kong proceed-
ing, which had the effect of returning the assets to Hong Kong, a juris-
diction in which they would have never been recoverable under local
bankruptcy law.”°

92. 11 U.S.C. § 1520(a)(1) (2006).

93. See In re Axona Int’l Credit & Commerce Ltd., 88 B.R. 597 (Bankr. S.D.N.Y.
1988); Am. Express Int’l Banking Corp. v. Johnson, [1984] H.K.L.R. 372 (H.C.).

94. See Axona, 88 B.R. at 602-03.

95. See In re Metzeler, 78 B.R. 674, 677 (Bankr. S.D.N.Y. 1987).

96. See Axona, 88 B.R. at 618—19 (Bankr. S.D.N.Y. 1988).
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While some universalists begrudged the application of U.S. avoidance
law to what was a Hong Kong-COMI bankruptcy,”” Professor Charles
Booth came to the defense of Axona.”® The universalists, Booth implied,
were assuming that Hong Kong law was universalist and intended its
preference law to apply extraterritorially to transfers of assets in the
United States. But that was not the case. On the contrary, Hong Kong
expected U.S. avoidance law to apply to any U.S. assets and would have
been surprised by § 304’s application of Hong Kong law. As such, it was
not forum shopping (or “section shopping” as Booth called it)” by the
Hong Kong liquidator—although to be sure he achieved the substantive
result he desired—but scrupulous adherence to the jurisdictional restric-
tions of Hong Kong law. Axona is not a case without problems,'® but it
serves as a counterpoint to Maruko to show how universalist and territo-
rialist jurisdictions were supposed to interact in an imperfect environ-
ment. Chapter 15’s new restrictions on the U.S. stay may be seen as a
related effort to codify appropriate measures to address inter-system is-
sues in an interregnum world.

Accordingly, whatever the steps taken to combat forum shopping un-
der § 304 in the past, I contend Chapter 15 now prevents Maruko-style
forum shopping due to the recalibration of the automatic stay. Has this
brave claim been put to the test in the first year of Chapter 15’s early
life? It has, and it was shown spectacularly wrong. This comeuppance

97. See, e.g., Jay Lawrence Westbrook, The Lessons of Maxwell Communication, 64
FORDHAM L. REV. 2531, 2540 (1996).

98. Booth, supra note 74, at 227-28.

99. Id. at 229.

100. It is not clear, for example, whether it was appropriate to distribute the proceeds
of the U.S. avoidance action according to Hong Kong distribution law; there is a case to
be made that the law of distribution should track the law of avoidance. See Jay L. West-
brook, Choice of Avoidance Law in Global Insolvencies, 17 BROOK. J. INT’L L. 499
(1991). In Axona, however, all creditors participated and so choice of distribution law
was likely irrelevant, but the problem persists at a theoretical level. More broadly, a po-
tential problem with 4xona is that the choice of a § 304 (Hong Kong preference law)
proceeding versus a Chapter 11 (U.S. avoidance law) proceeding essentially gave the
liquidator an option on substantive law, which some might see as unfair. But fairness is
tricky in this context, because while it may seem unfair to allow a Hong Kong debtor a
second crack at more favorable U.S. law, it should not seem unfair to subject a U.S.
creditor to U.S. law. Moreover, one’s view of fairness may depend on whether one is the
creditor whose transfer is under attack or the rank-and-file creditor who seeks increased
estate funds for distribution.

Note that for all its improvements, Chapter 15 would actually seem to permit an
Axona repeat. See Axona, 88 B.R. at 597; 11 U.S.C. § 1528 (2005).
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occurred in the case of Yukos I1.'""" In these 2006 proceedings, a Russian
debtor had been petitioned into an involuntary bankruptcy proceeding in
its home country, which appears to have a territorialist or at least quasi-
territorialist bankruptcy law.'® The Russian administrator in Yukos II
then traveled to the Netherlands (another territorialist jurisdiction) to in-
tervene in unfolding legal proceedings there regarding collection on a
corporate subsidiary’s assets. For reasons that are too complicated and
painful to explain here, the administrator did not get the substantive out-
come he wanted in the Netherlands, much like the unhappy Maruko
debtor in Australia. And also like the Maruko loser, the Russian adminis-
trator wanted a second bite at the apple. The only way he could do so
was to try a “Hail Mary” filing in a universalist jurisdiction elsewhere
that might throw a wrench into the disappointing Dutch proceedings. He
did just that: perhaps having read Maruko, the Russian administrator
came to America and opened a Chapter 15 proceeding in the Southern
District of New York.

Under Chapter 15, the result should have been either recognition of the
Russian proceeding as a main or a non-main foreign proceeding (or,
more likely, dismissal for public policy reasons beyond the scope of this
discussion).'® If the Russian proceeding had been recognized as a main
proceeding (the corporate formalism of Russian law made even that a
confusing question), the most invasive U.S. law could have gotten would
have been through imposition of the new territorially limited “light-
form” stay of § 1520(a)(1). The substantive decisions of the Dutch pro-
ceedings, and the assets under its jurisdiction, should have been unaf-
fected. Sadly, that did not happen. On the contrary, the U.S. court took

101. See In re Yukos Oil Co. (Yukos II), No. 06-B-10775-RDD, 2006 WL 3026024
(Bankr. S.D.N.Y. Oct. 25, 2006).

102. Characterizing Russia as territorialist is uncertain at best; there is some sugges-
tion that it might expect extraterritorial application of Russian bankruptcy law but not
recognize foreign bankruptcy orders, in which case it would be an “unprincipled” territo-
rialist. What is known about Russian commercial law is that it is strictly formalist in its
treatment of the corporate form, and so the conceptual rigidity of territorialism seems
plausibly related. See Holger Muent and Francesca Pissarides, Impact of Collateral Prac-
tice on Lending to Small and Medium-sized Enterprises, Law in Transition, Fall 2000:
Secured Transactions 64 (EBRD Autumn 2000), available at http://www.ebrd.com/
pubs/legal/lit002c.pdf.

103. 11 U.S.C. § 1506 (2006). The Yukos debacle is a brazen display of confiscatory
taxation. The Russian government renationalized this strategic energy resource by con-
cocting dubiously legal “back taxes” against the company and then seizing its assets for
non-payment of these taxes. Litigation is unfolding before the European Court of Justice
regarding this confiscation as an allegedly uncompensated taking. It is a melodramatic
affair, with criminal intrigue on the part of Yukos officers too. Suffice it to say that po-
litical opposition to the Kremlin is ill-advised for those uninterested in Siberia.
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the bait and granted a temporary restraining order (possibly ultra vires) to
block the Dutch proceedings, and, as in Maruko, in personam jurisdiction
over the defendants made that order stick. Accordingly, the Dutch action,
like the Australian foreclosure action in Maruko, ground to a halt by
command of a remote U.S. court sitting far away from the debtor’s
COML.

The Yukos Il outcome was no fault of Chapter 15. It was the fault of a
court that did not fully understand Chapter 15’s design and the manda-
tory jurisdictional role of “recognition.” (In fairness to the court, one way
to read Yukos II is that the judge was stretching the law—or at least de-
ferring reaching an inevitable decision on the law that would have fore-
closed jurisdiction—in a noble attempt to pressure the parties to set-
tle.)'™ Yukos II has already been criticized academically, so there is no
point to repeat an airing of the grievances.'® Its inclusion in the instant
discussion is in the spirit of full disclosure of contrary authority. The
reader should feel comforted that it would probably not have survived
appellate review,'*® which allows reinstatement of the claim from above:
Maruko-style forum shopping should be impossible—or at least require
the sort of judicial back-breaking of Yukos II—under Chapter 15. This is
universalism’s solution to the real forum shopping of inter-system juris-
dictional arbitrage between territorialist and universalist venues.

VII. REPRISE: THE SCOPE OF FORUM SHOPPING UNDER UNIVERSALISM
VS. TERRITORIALISM

There is a final forum-shopping complaint against universalism by ter-
ritorialists concerning not the ease, but the scope, of the problem. Ini-
tially, Professor LoPucki makes two seemingly contradictory predictions.
The first is that as universalism’s choice of law rule—COMI—becomes
more entrenched, it will be harder for ancillary jurisdictions to hold onto
cases (and hence assets), because it will become harder to contest pri-
mary jurisdiction. In other words, universalism’s “precommitment” to
the cession of jurisdiction pursuant to the COMI rule will remove the ex
post check available to judges to hold onto cases under ad hoc territorial-

104. And even so the court eventually got fed up and dissolved the stay. See Yukos II,
2006 WL 3026024. Notwithstanding the charitable interpretation of the case, the criti-
cism remains that it is not the place of judges to distort doctrines of jurisdiction simply to
come up with seemingly attractive results.

105. At least I criticized it. See John A. E. Pottow, Cutting Chapter 15°s Teeth: The
Yukos Adventure (Presentation Paper to INSOL 2006 Academic Conference, May 2006).

106. Although the reader’s comfort may be tempered by the scarcity of such appeals in
practice.
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ism."”” The second claim is that because judges and courts “compete” for
jurisdiction—holding themselves out as attractive venues to case plac-
ers—they will not readily relinquish jurisdiction to main proceedings
under the COMI rule if they lose the competition.'” Leaving aside the
apparent tension of these positions,'® each requires response. Actually,
the first point has already been responded to above in the discussion of
the role choice of law clarity plays in forum shopping: the COMI rule is
crisp, but not as crisp as others. As for the second point, regarding the
temptation of courts to shade ambiguous jurisdictional claims at the mar-
gin and a disinclination to cede control ex post, I am in full agreement
with Professor LoPucki and have written so elsewhere regarding the
pride of courts.''’ The solace I take under the early case law of Chapter
15 is that this margin may be a narrow one. For example, in one recent
case, the U.S. court after a thorough and methodical analysis deferred to
St. Vincent as the COMI of a foreign insurance company debtor, not-
withstanding the objection of U.S. creditors and the presence of sizable
(and seizl?lble) U.S. assets that would have made a “corrupt” U.S. judge
salivate.

107. See LoPuCKI, COURTING FAILURE, supra note 2, at 205 (“[Universalism] seeks to
precommit the countries of the world to recognize and enforce each other’s bankruptcy
decisions. If universalists succeed, they will eliminate the need for after-the-fact, case-by-
case recognition . . . .”).

108. Id. at 209 (“In thinking that the home country standard will be sufficient to con-
trol international forum shopping, the universalists have underestimated . . . the pressures
on courts and countries to win at least a share of the world’s multibillion-dollar bank-
ruptey industry for themselves.”); id. at 21718, 223-24; see also LoPucki, Universalism
Unravels, supra note 2, at 152.

109. One way to resolve the contradiction is to distinguish ex ante from ex post compe-
tition. Jurisdictions compete ex ante by drafting substantively attractive bankruptcy laws.
Jurisdictions compete ex post by saying that once a bankruptcy case is filed in their
venue—once they have won the spoils of attracting cases—they will relinquish or cede
jurisdiction to another venue over the judge’s dead body.

110. John A. E. Pottow, Greed and Pride in International Bankruptcy: The Problems
of and Proposed Solutions to “Local Interests,” 104 MIcH. L. REv. 1899, 1918-19
(2006).

111. See In re Tri-Continental Exchange Ltd., 349 B.R. 627 (Bankr. E.D. Cal. 2006).
Perhaps then LoPucki and I differ only by degree rather than kind regarding the inclina-
tion judges will have to shade jurisdiction. I see problems at the margin but see the mar-
gin as not overly wide. By contrast, LoPucki’s skepticism is deep-seated. See, e.g.,
LoPucki, Universalism Unravels, supra note 2, at 152 (“Judge Bufford bases his solution
on the assumption that judges will be disinterested and unbiased—an assumption he
makes little attempt to justify or explain.”). Perhaps a cynic might explain 7ri-
Continental as a consequence of the Eastern District of California being a sleepy backwa-
ter unattuned to (or unable to compete meaningfully in) the heady world of jurisdictional
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But this latter point ties into the broader concern LoPucki has with the
scope of forum shopping under universalism. LoPucki worries that even
if it is just as easy to move assets as it is to move COMI (which he never
concedes),''? it is still more troubling to move COMI because, in es-
sence, the stakes are higher.'” Under territorialism, if some assets can be
moved out of jurisdiction to shop favorable law, then there is a definite,
but only partial loss. By contrast, if COMI is successfully shopped, then
the loss is a complete one—al/ assets will be adjudicated subject to the
haven’s bankruptcy laws, not just the assets that were able to be moved
there.'"* In other words, universalism puts all the choice of law eggs in
one basket. This argument is a legitimate one, and universalists should
not pretend that it isn’t. The forum shopping stakes are higher under uni-
versalism. What is not conceded, however, is that it is easier or as easy to
forum shop under universalism as it is under territorialism, as discussed
above. Thus, for now, LoPucki and I draw to an empirical stalemate.'"’

While the empirics may be an open question, theory leaves one mark
against territorialism in the final analysis of forum shopping. It is what
might be called the “attitudinal” issue: that territorialism is worse dis-
posed than universalism to deal with its forum shopping problems. One
of the key advantages territorialism purports to wield over universalism
is that it does not need to rely upon international cooperation, goodwill,
and other such namby-pamby values.''® It is set to deal with the rough
and tumble insolvency state of nature. That may be so, at least as a first
cut. But when one introduces concerns of forum shopping, which under
territorialism entails the improper movement of assets across borders,
then solutions need to be designed to relocate assets to their “proper”

competition. Even the cynic, however, might find it difficult not to be encouraged by
Hans Brochier Holdings Ltd., supra note 53.

112. In fact, he seems to countenance asset movement with great sanguinity. See
LoPucki, Universalism Unravels, supra note 2, at 160-61.

113. See id. at 148 (“Universalism is an all-or-nothing system. A single court gets the
case, and runs it worldwide.”).

114. See id. at 160 (“In today’s territorial system, eve-of-bankruptcy transfers can alter
creditor priorities, but only in the assets transferred. [A change in the debtor’s COMI]
could alter creditor priorities in all the debtor’s assets. . . .”).

115. It is interesting that the European Union Insolvency Regulation’s Preamble fo-
cuses on the movement of assets in expressing a desire to diminish forum shopping. See
EU Regulation, supra note 1.

116. See e.g., Lopucki, Cooperative Territoriality, supra note 2, at 2243-45; see also
LoPucki, Universalism Unravels, supra note 2, at 164 (“[T]erritoriality requires no coop-
eration. . . .”).
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locations.''” And these solutions, as territorialists concede, include con-

ventions and treaties (presumably from an ex ante perspective, because
ex post it will be impossible for the very competitive forces LoPucki
fears),'" which are the very sorts of cooperative international efforts ter-
ritorialism disdains.''® This raises the question: if an asset return conven-
tion needs to be negotiated to shore up territorialism against forum shop-
ping, why not just continue to negotiate a choice of law convention to
empower universalism?'*’

VIII. FINAL REFLECTION: IS FORUM SHOPPING ALL THAT BAD?

The final question that bears mention in an anaylsis of bankruptcy fo-
rum shopping is the degree to which one should even worry about it. Af-
ter all, the whole paradigm of contractualism is premised upon ex ante
forum shopping, animated by a belief that such shopping is good and will
be more of a race to the top than a race to the bottom.'*! If so, then is
forum shopping in the international bankruptcy arena something to worry
about in the first place?'*

117. See Lynn M. LoPucki, Cooperation in International Bankruptcy: A Post-
Universalist Approach, 84 CORNELL L. REV. 696, 749 (1999) (“Implementing this rule
would necessitate treaties that require the return of fleeing assets . . . .”). As I have writ-
ten elsewhere, I am skeptical that the sorts of jurisdictions likely to style themselves as
havens will be enthusiastic about joining these conventions. See Pottow, supra note 72, at
955 n.83.

118. See infra note 120.

119. See LoPucki, Universalism Unravels, supra note 2, at 164 (“[T]erritoriality re-
quires no cooperation beyond that which already occurs.”).

120. In his earlier writings, LoPucki embraced treaties and conventions as the way to
return fleeing assets to their proper location. See LoPucki, supra note 117. He may have
backed off his earlier support as suggesting (I think) not that states should negotiate such
treaties ex ante, but rather that they should do them ad hoc and ex post—if and when an
asset flight dispute arises. See LoPucki, Universalism Unravels, supra note 2, at 164
(“Judge Bufford strains to make my proposal for a cooperative territorial regime depend-
ent on treaties and conventions. | repeat here that it is not. . . . Territoriality . . . provides a
stable platform for treaties and conventions dealing with specific opportunities for mutual
benefit, such as the return of fleeing assets.”). I may be misreading his most recent articu-
lation of his position. If he has indeed changed his stance, this new position is unlikely to
generate many agreements. Agreements after the assets have flown are likely to interest
the country whence the assets flew much more than the country where they landed.

121. See Rasmussen, Resolving Transnational Insolvencies, supra note 13.

122. The most recent and eloquent proponent of this comfort with forum shopping has
been Professor Rasmussen. See, e.g., Robert K. Rasmussen & Randall S. Thomas,
Whither the Race? A Comment on the Effects of the Delawarization of Corporate Reor-
ganizations, 54 VAND. L. REv. 283, 291 (2001) (“Competition can be a good thing.”);
Robert K. Rasmussen & Randall S. Thomas, Timing Matters: Forum Shopping by Insol-
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Clearly courts worry.'” Consider the contortions one court recently
worked on Chapter 15 and the concept of jurisdiction to frustrate what it
saw as naked forum shopping.'** Clearly Professor LoPucki, who liter-
ally wrote the book on it, worries too.'”> Nor is the worry exclusively
domestic.'*® I confess, however, to being more conflicted.'”” Perhaps the

vent Corporations, 94 Nw. L. REv. 1357 (2001) (applauding jurisdictional competition in
certain contexts, such as “prepackaged” bankruptcies).

123. See Wells v. Simonds Abrasive Co., 345 U.S. 514, 521 (1953) (Jackson, J., dis-
senting) (describing forum shopping as “evil”). For a thorough recent discussion of forum
shopping, see Debra Lyn Bassett, The Forum Game, 84 N.C. L. REV. 362 (2006).

124. See In re SPhinX, Ltd., 351 B.R. 103, 121-22 (Bankr. S.D.N.Y. 2006). While the
court’s concern over forum shopping may have been well placed, it is not clear why the
court could not have recognized the proceeding as a foreign main proceeding and then
lifted the automatic stay thereby imposed (under 11 U.S.C. § 1520(a)(1)) by resorting to
11 U.S.C. § 362(d)(1), which permits lifting the stay for “cause” and illustrates a non-
exhaustive example of cause as inadequate protection of a security interest. 11 U.S.C. §
362(d)(1) (2006). Also, if the automatic stay was really the true, nefarious purpose for
bringing the Chapter 15 proceeding, it is unclear why the same effect could not have been
achieved by filing a full-blown Chapter 11, which would have imposed an automatic stay
without need for recognition (although then the foreign representatives would have at-
torned to U.S. jurisdiction, which they may have been trying to avoid by using Chapter
15 under the most suspicious read of the case’s facts). For criticism of the SPhinX case,
see Daniel M. Glosband, SPhinX Chapter 15 Opinion Misses the Mark, AM. BANKR.
INST. J., Dec.—Jan. 2007, at 44.

125. See, e.g., LOPUCKI, COURTING FAILURE, supra note 2, at 193 (“Thus, the down-
ward spiral of international competition has already begun. . . . Besides the United States,
the big winners from international forum shopping have been the offshore havens, most
notably Bermuda and the Cayman Islands.”).

126. The European Court of Justice recently decided a case in which it held that post-
filing relocation of an individual debtor from Germany to Spain (and hence change of her
COMI) did not divest the German court of jurisdiction over main proceedings. Case C-
1/04, Susanne Staubitz-Schreiber, 2006 E.C.R. I-701 (Judgment of the Court). One of the
primary reasons supporting its ruling was a concern about forum shopping. See id. Y 3,
25 (noting that European Union Insolvency Regulation’s Preamble’s Fourth Recital ex-
pressly mentions intent of law “to avoid incentives for the parties to transfer assets or
judicial proceedings from one Member State to another, seeking to obtain a more favour-
able legal position” (derived from the Virgos-Schmit report, see supra note 41)). Id.  25.
Indeed, the recital actually defines this incentive, in parentheses, as “forum shopping.”
EU Regulation, supra note 1, pmbl. § 4. Note that in this case, contrary to forum shop-
ping intuitions, Germany was trying to dismiss the action in her courts, and the Spanish
(erstwhile German) debtor—who had moved COMI—was fighting to keep the applicabil-
ity of German law. Susanne Staubitz-Schreiber, 2006 E.C.R. [-701 q 16.

127. Cf. Case C-1/04, Susanne Staubitz-Schrieber, 2006 E.C.R. I-701 (Opinion of the
Advocate-General), 9 70-73.

[IIn general, lawyers regard the term [“forum shopping™] as pejorative. If fo-
rum shopping is defined as the search by a plaintiff for the international juris-
diction most favourable to his claims, there is no doubt that, in the absence of
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matter is one of notice. If the purpose of having a debtor’s COMI “ascer-
tainable by third parties”'*® is to prevent unfair jurisdictional surprise by
seemingly domestic companies having brass plate headquarters in Ha-
venland, then presumably a well disseminated notice system of applica-
ble bankruptcy law could allow an efficient choice regime. The lingering
worry I have regards systemic bias between those likely to have, process,
and credit-adjust to that notice and those likely to not.'** Thus I flag the
issue of contractualism for consideration, but leave its case to be made
by its more eloquent proponent, Professor Rasmussen. *°

IX. CONCLUSION

In 2007, forum shopping remains a concern in transnational bank-
ruptcy. Attempting to dispel the myth that universalism facilitates forum
shopping, this Article has advanced arguments why territorialism may be
just as bad, if not worse, both in terms of the predictability of its choice
of law rule as well as the likely (but not yet empirically tested) greater
ease with which assets can be moved than COMIs. It has also argued that
the real problem of forum shopping in today’s world of incomplete uni-
versalism lies in cases such as Maruko and Yukos II, where unhappy ter-
ritorialist-country suitors try to have a second crack under the bankruptcy
law of a remote universalist jurisdiction. This is not a flaw with univers-
alism any more than it is a flaw with territorialism; it is a necessary by-

legal uniformity in the different private international law systems, that phe-
nomenon must be accepted as a natural consequence which is not open to criti-
cism. . . . Forum shopping is merely the optimisation of procedural possibilities
and it results from the existence of more than one available forum, which is no
way unlawful. However, where forum shopping leads to unjustified inequality
between the parties to a dispute with regard to the defence of their respective
interests, the practice must be considered and its eradication is a legitimate leg-
islative objective.

Id. (citations omitted). The Advocate General’s remarks hearken back to Professor Frie-
drich Jeunger’s reminder that “not all forum shopping merits condemnation” and warning
“not to let a disparaging term becloud our thinking.” Friedrich K. Jeunger, Forum Shop-
ping, Domestic and International, 63 TUL. L. REv. 553, 570-71 (1989); see also Rasmus-
sen & Thomas, supra note 122 (arguing generally, on efficiency grounds, for warmer
embrace of “forum shopping” with prepackaged bankruptcies than with traditional bank-
ruptcies).

128. See Virgos-Schmit Report, supra note 41, at 281; see also also EU Regulation,
supra note 1, recital 13, at 2.

129. See LoPucki, COURTING FAILURE, supra note 2, at 232 (“The losers will be the
corporate outsiders who have no means of controlling their debtor’s choice of courts: tort
victims, employees, suppliers, customers, other stakeholders with small interests, and—as
with every strategy game—the less sophisticated players.”).

130. And his occasional co-author Professor Thomas. See supra note 122.
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product of an interim regime. The solution to this more complex type of
forum shopping is to make it more difficult, if not impossible, to open
extraterritorial proceedings in universalist jurisdictions for debtors whose
COMIs lie elsewhere. And that is what, notwithstanding the misunder-
standing of some courts, Chapter 15 in the United States has tried to do.



UNIVERSAL PROCEDURALISM

Edward J. Janger

ight years ago, I published an Article entitled Predicting When the

Uniform Law Process Will Fail: Article 9, Capture, and the Race
to the Bottom." The Atrticle focused on the effects of capture and jurisdic-
tional competition on the uniform law drafting process in the United
States. I concluded that the desire for uniform and universal adoption of
their work product would force uniform law drafters to anticipate (and
acquiesce to) the possibility that state legislatures might be captured by
affected interest groups or engage in a race to the bottom.> Accordingly,
I argued that the uniform lawmaking process should: (1) limit its aspira-
tion to seeking procedural and transactional efficiencies; (2) promote
legislation based only on broad-based consensus; and (3) shy away from
legal questions with important distributional consequences.’ These are,
of course, broad prescriptions, and the devil is in the details. Neverthe-
less, subsequent events appear to have borne out my predictions about
the limits of domestic harmonization efforts.*

* Professor, Brooklyn Law School. The author would like to thank participants in
the INSOL Academics Conference in Scottsdale Arizona, participants in a faculty work-
shop at the University of Georgia School of Law, and participants in this symposium for
comments on earlier drafts. Particular thanks are due to Dean Joan Wexler, for support
from the Dean’s Summer Research Fund, and more importantly, for her wholehearted
support of this symposium. Finally, thank you to Jeb Singer and Shannon Sneed for able
and tireless research assistance. Mistakes are, of course, mine alone.

1. Edward J. Janger, Predicting When the Uniform Law Process Will Fail: Article 9,
Capture, and the Race to the Bottom, 83 I0WA L. REV. 569 (1998) [hereinafter Janger,
Uniform Law Process]; see also Alan Schwartz & Robert E. Scott, The Political Econ-
omy of Private Legislatures, 143 U. PA. L. REV. 595 (1995); Robert E. Scott, The Politics
of Article 9, 80 VA. L. REV. 1783 (1994); Kathleen Patchel, Interest Group Politics, Fed-
eralism and the Uniform Laws Process: Some Lessons from the Uniform Commercial
Code, 78 MINN. L. REV. 83 (1993); Edward L. Rubin, Thinking Like a Lawyer, Acting
Like a Lobbyist: Some Notes on the Process of Revising UCC Articles 3 and 4, 26 LoY.
L.A.L.REV. 743 (1993).

2. Janger, Uniform Law Process, supra note 1, at 630-31.

3. Id

4. See, e.g., Robert K. Rasmussen, The Uneasy Case Against the Uniform Commer-
cial Code, 62 LA. L. REv. 1097, 1100-01 (2002) (reviewing the most recent efforts to
revise U.C.C. Articles 2, 3, 4 and 9); Richard E. Speidel, Revising UCC Article 2: A View
from the Trenches, 52 HASTINGS L.J. 607, 608 (2001) (describing the Article 2 revision
process); see also Neil B. Cohen, Taking Democracy Seriously, 52 HASTINGS L.J. 667,
670 (2001) (describing interest group participation in the Article 2 revision process);
Linda J. Rusch, 4 History and Perspective of Revised Article 2: The Never Ending Saga
of a Search for Balance, 52 SM.U. L. REv. 1683, 1689 (1999) (stating that “interest
groups have been very active in the Article 2 revision process”).
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As soon as I finished the Article, I started thinking about its implica-
tions for efforts to harmonize international law. It seemed to me that
there was a useful insight there somewhere. I held back, however, out of
lack of knowledge and a sense that the efficiencies to be obtained from
international harmonization might be greater than the comparatively
marginal benefits associated with revising the Uniform Commercial
Code. A few years ago, Jay Westbrook tried to nudge me into writing on
the subject of transnational insolvency by inviting me to a conference at
the University of Texas. Much to his chagrin, I chose to present, instead,
on the subject of data privacy in bankruptcy.” Even then, however, a dif-
ferent type of reticence was causing me to hold back. By this time, the
poles of the transnational insolvency debate had been defined: Universal-
ism on one side and Territorialism on the other.® With Jay manning one
battlement and Lynn LoPucki the other—two scholars I consider friends
and, on many things, intellectual fellow travelers—it was like watching
one’s parents fight. Choosing sides in such situations is frightening, seek-
ing to mediate, dangerous. Better to wait; better to make sure that I knew
where I stood. I’m still not 100% sure where I stand, but I am ready to
break my silence.

My goal in this Article is to shift the terms of the debate somewhat by
using the tools I identified almost a decade ago to ask a more nuanced
pair of architectural questions: “When are universalism and harmoniza-

5. See Edward J. Janger, Muddy Property: Generating and Protecting Information
Privacy Norms in Bankruptcy, 44 WM. & MARY L. REv. 1801 (2003).

6. Compare Jay L. Westbrook, 4 Global Solution to Multinational Default, 98
MicH. L. REv. 2276, 2299 (2000) [hereinafter Westbrook, Global Solution] (“[T]he
proper long-term, theoretical solution to the problem of multinational insolvency is uni-
versalism, whether or not such a solution is achievable in the foreseeable future.”), Jay L.
Westbrook & Jacob S. Ziegel, The American Law Institute NAFTA Insolvency Project, 23
BRrROOK. J. INT’L L. 7, 24 (1997) (“[R]egional agreements may be the best first step in
solving many of the problems of legal harmonization and cooperation coincident to the
globalization of trade and investment.”), and Jay L. Westbrook, Choice of Avoidance
Law in Global Insolvencies, 17 BROOK. J. INT’L L. 499, 503 (1991) (“I believe that tradi-
tional approaches are simply unsuited to current realities. The formal manipulation of
rules that purport to make “territorial” distinctions in multi-territorial transactions offers
scant help in analyzing conflicts questions arising from modern multinational enter-
prise.”), with Lynn M. LoPucki, Cooperation in International Bankruptcy: A Post-
Universalist Approach, 84 CORNELL L. REV. 696, 750 (1999) [hereinafter LoPucki, Co-
operation] (“Cooperative territoriality . . . eliminates the tension between countries by
vesting each with bankruptcy power congruent with its sovereignty. No nation need rec-
ognize foreign authority over domestic assets or sacrifice the interests of local debtors or
creditors in particular cases. The elimination of that universalist tension provides the
foundation for cooperation among courts and representatives that will be mutually bene-
ficial in each case.”).
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tion desirable, and when should territorialism and non-uniformity gov-
ern?” Neither Jay nor Lynn take pure positions in favor of universalism
or territoriality. Jay now advocates a position of modified universalism,’
and Lynn has always advocated cooperative rather than pure territorial-
ism.® Both, however, view their moderation as a concession. Jay hopes
the world will eventually be ready for true universalism, and views
“modified universalism” as a camel’s nose under the tent.” Lynn wishes
to head off jurisdictional competition and forum shopping, and views
cooperative territoriality as a concession to globalization. Jay seeks one
case under one law.'" Lynn prefers many cases under many laws.'" I start
from a more neutral perspective and conclude pragmatically that the
most we should hope for is one case under many laws. I advocate a re-
gime that I call “universal proceduralism.”'? Such a regime would con-
sist of “universal” but minimally harmonized rules of transnational bank-
ruptcy procedure, harmonized choice of law, and non-uniform substan-

7. Westbrook, Global Solution, supra note 6, at 2277 (“Modified universalism . . . is
the best answer because its pragmatic flexibility provides the best fit with the problem
presented by the current patchwork of laws in the global market, and because it will fos-
ter the smoothest and fastest transition to true universalism.”).

8. LoPucki, Cooperation, supra note 6, at 696 (“A system of cooperative territorial-
ity is optimal even though it potentially requires multiple filing and prosecution of
claims, cooperation among courts and administrators with respect to particular reorgani-
zations and liquidations, and international agreements to control fleeing assets.”).

9. See Westbrook, Global Solution, supra note 6, at 2299 (“Although I am more
optimistic than others, universalism may not be obtainable in the foreseeable future.”);
see also John A. E. Pottow, Procedural Incrementalism: A Model for International Bank-
ruptcy, 45 VA. J. INT’L L. 935, 992 (2005) (The Model Law’s “gentle incrementalism
regarding indirect, non-core areas of the law likely assuaged some hesitant, territorialism-
inclined states skeptical about universalism’s benefits, and perhaps even tricked (to their
paternalistic betterment) some troglodyte states prejudiced against universalism alto-
gether.”).

10. See Westbrook, Global Solution, supra note 6, at 2292 (“There are two elements
necessary to a universalist convention for international bankruptcy: a single law and a
single forum to govern each multinational case. These two elements are distinct and need
not necessarily be conjoined in an international bankruptcy system, although ideally they
would be.”).

11. LoPucki, Cooperation, supra note 6, at 742 (“[T]he system I propose . . . is a
system in which each country would administer the assets located within its own bor-
ders.”).

12. As I will discuss later, I think that the UNCITRAL Model Law is an excellent
first step toward such a regime. See UNCITRAL Model Law on Cross-Border Insol-
vency, UN. GAOR, 52d Sess., 72d plen. mtg. at 11, UN. Doc. A/52/PV.72 (Dec. 15,
1997) [hereinafter Model Law]. The UNCITRAL Model Law has been enacted by the
United States, and Chapter 15 incorporates the Model Law into the Bankruptcy Code
with relatively few modifications. See 11 U.S.C. §§ 1501-1532 (2006).
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tive law.'> Moreover, I propose this not as a palliative, but as a norma-
tively preferred regime.

The analysis is divided into four parts. In the first part, I will briefly
review the state of the debate between Jay and Lynn, and stake out my
reservations about both approaches—the risks associated with Jay’s aspi-
ration to universality and harmonization of bankruptcy law, and the over-
emphasis by Lynn on the problem of pernicious forum shopping. In the
second part, I will develop my model for minimal transparent harmoniza-
tion, a model that seeks to head off pernicious forum shopping while har-
nessing the benefits of jurisdictional competition where they exist. I will
seek to articulate a minimal set of universal rules for bankruptcy cases
that will, to the extent possible: (1) harmonize the few sets of procedures
that are necessary to facilitate international bankruptcy cases (and no
more); (2) allow jurisdictional competition as to efficient procedures; (3)
render the choice of forum irrelevant/transparent as to the substantive
law governing the entitlements of parties; and (4) limit the extent to
which global economic integration will interfere with local choices about
how to structure and govern business affairs. In the third part, I will ar-
gue for the normative preferability of my model to either of the “polar”
approaches, and explain why I hold an entirely different view with regard
to domestic insolvency law. Finally, in the fourth part, I will conclude
with an evaluation of Chapter 15 of the U.S. Bankruptcy Code and the
E.U. Insolvency Regulation in light of my approach.

I. COMPETING VISIONS OF CROSS-BORDER BANKRUPTCY LAW

When insolvency law was simply a local law for winding up a failed
business and distributing its assets, local procedures for liquidation were
sufficient, and local law governed.'* Insolvency law had little to offer,
and the law was, for all relevant purposes, harmonized. “Grab-law” pre-
vailed.”” Starting in the nineteenth century with railroad receiverships,

13. I do not oppose convergence or standardization of substantive bankruptcy law per
se, though I do have reservations with regard to the proper scope of harmonization. These
comments are not meant to indict or criticize the efforts under way at UNCITRAL and
the World Bank to promulgate legislative guides for insolvency law. See, e.g., U.N.
CoMM’N ON INT’L TRADE LAW, UNCITRAL LEGISLATIVE GUIDE ON SECURED TRANS-
ACTIONS, U.N. Doc. A/CN.9/WG.VI/WP.31/Add.1 (2007).

14. Indeed, this is still the default. See, e.g., Jennifer Greene, Note, Bankruptcy Be-
yond Borders: Recognizing Foreign Proceedings in Cross-Border Insolvencies, 30
BROOK. J. INT’L L. 685, 704-05 (2005); Sara Isham, Note, UNCITRAL’s Model Law on
Cross-Border Insolvency: A Workable Protection for Transnational Investment at Last,
26 BROOK. J.INT’L L. 1177, 1180-81 (2001).

15. Bruce Mann describes the early U.S. debt collection process as follows:
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and maturing in the last quarter of the twentieth century with the adop-
tion of Chapter 11 of the U.S. Bankruptcy Code, a legal architecture de-
veloped, premised on two ideas: (1) the value of an insolvent enterprise
might be maximized for the benefit of its creditors by continuing to oper-
ate the business as a going concern rather than selling it off piecemeal,
and (2) the market might need a little bit of help in arranging such “effi-
cient” reorganizations.'” Going concern reorganizations are difficult
enough to achieve where a business operates in one place, with one es-
tablishment and one corporate governance structure. The procedures
used for accomplishing such reorganizations are highly contested.'® The
complexities and controversies multiply when a corporate group is in-
volved, and multiply exponentially when the enterprise crosses jurisdic-
tional boundaries. The challenge for the practitioners of transnational

Since priority among unsecured creditors was determined by the order in which
they served process on the debtor, and among secured creditors by the order in
which they took security in the same property, time was, indeed, money. Credi-
tors who acted earlier took precedence over creditors who acted later. Once one
creditor sued, all creditors had to sue to claim a place in line.

BRUCE MANN, REPUBLIC OF DEBTORS: BANKRUPTCY IN THE AGE OF AMERICAN
INDEPENDENCE 48 (2002).

16. See DAVID A. SKEEL, JR., DEBT’S DOMINION: A HISTORY OF BANKRUPTCY LAW IN
AMERICA 48-70 (2001) (also discussing railroad receverships); Douglas G. Baird &
Robert K. Rasmussen, Control Rights, Property Rights, and the Conceptual Foundations
of Corporate Reorganizations, 87 VA. L. REv. 921, 925-31 (2001) (discussing railroad
receiverships).

17. See Douglas G. Baird, 4 World Without Bankruptcy, 50 LAW & CONTEMP. PROBS.
173, 181-86 (1987).

18. Compare Ted Janger, Crystals and Mud In Bankruptcy Law: Judicial Competence
and Statutory Design, 43 ARiz. L. REV. 559 (2001), and Elizabeth Warren & Jay Law-
rence Westbrook, Contracting Out of Bankruptcy: An Empirical Intervention, 118 HARV.
L. REv. 1197 (2005), with Barry E. Adler, A World Without Debt, 72 WAsH. U. L.Q. 811
(1994), Douglas G. Baird & Robert K. Rasmussen, The End of Bankruptcy, 55 STAN. L.
REv. 751 (2002), Douglas G. Baird, Bankruptcy’s Uncontested Axioms, 108 YALE L.J.
573 (1998), Michael Bradley & Michael Rosenzweig, The Untenable Case for Chapter
11, 101 YALE L.J. 1043, 1078-79 (1992) (“Chapter 11 should be repealed, abolishing
court-supervised corporate reorganizations and, in effect, precluding residual claimants
from participating in any reorganization of the firm.”), Robert K. Rasmussen, Debtor’s
Choice: A Menu Approach to Corporate Bankruptcy, 71 TEX. L. REV. 51, 53-54 (1992),
and Alan Schwartz, 4 Contract Theory Approach to Business Bankruptcy, 107 YALE L.J.
1807, 1821-22 (1998). For a response to Schwartz, see Lynn M. LoPucki, Contract
Bankruptcy: A Reply to Alan Schwartz, 109 YALE L.J. 317 (1999), and for a surreply, see
Alan Schwartz, Bankruptcy Contracting Reviewed, 109 YALE L.J. 343 (1999).
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insolvency law is to figure out how to achieve the benefits of reorganiza-
tion across national boundaries. "

A. Universalism (Jay) Versus Territorialism (Lynn)

For Jay, the answer lies in a bankruptcy regime that is symmetric with
the market it govems.20 Under such a regime, one case, and one bank-
ruptcy regime would govern the insolvency of a transnational entity.*' As
a pragmatic transitional approach, he advocates what he calls “modified
universalism.” Under a modified universalist regime, the insolvency case
is governed from the debtor’s center of main interest (COMI). Assets in
multiple jurisdictions are administered (at least in the first instance) by
the local courts, but those courts defer to the main proceeding for ad-
ministration of the case.”” This is the approach embodied in the
UNCITRAL Model Law on Cross-Border Insolvency (the “Model
Law”)* enacted as Chapter 15 of the United States Bankruptcy Code
(“Chapter 15”) and also by the E.U. Regulation on Cross-Border Insol-
vencies (the “E.U. Reg.”). **

For Lynn, universalism is a quixotic dream and modified universalism
a dangerous Trojan horse, likely to do more harm than good. His princi-
pal concern is forum shopping.”” Lynn has done path-breaking research
on the effect of jurisdictional competition and forum shopping in the
United States, and concludes that, on balance, cases that are forum
shopped to Delaware or New York do worse for their stakeholders than
cases that are handled in other courts.”® The reason for these poor results

19. It is important, as a preliminary matter, to distinguish the goal of allowing effi-
cient transnational reorganizations from the goal of “exporting” a U.S. model for Chapter
11. While the U.S. model is perhaps the most advanced, it is no longer unique, and it is
far from perfect. The question we all pose is whether an international effort to harmonize
insolvency law can facilitate efficient reorganizations, and, if they can, are related costs
excessive. I propose to remain agnostic (at least for the purposes of this piece) on the
“best” way to run a reorganization.

20. Westbrook, Global Solution, supra note 6, at 2283 (“The central theoretical point
is ‘market symmetry’: the requirement that some systems in a legal regime must be sym-
metrical with the market, covering all or nearly all transactions and stakeholders in that
market with respect to the legal rights and duties embraced by those systems.”).

21. Id. at2292.

22. Id. at 2300.

23. See Model Law, supra note 12, arts. 15-24.

24. See Council Regulation 1346/2000, 2000 O.J. (L 160) 1 (EC).

25. LYNN M. LoPucki, COURTING FAILURE 30 (2005).

26. Id. at 137-81 (finding that bankruptcy cases handled by Delaware and New York
courts were prone to several abuses, including exaggerated professional fees, rubber-
stamping of prepackaged plans, and retention of failed and corrupt managers).
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turns, in his view, on an agency problem coupled with a race to the bot-
tom.

The dynamic works this way. Under U.S. bankruptcy law, incumbent
management chooses the bankruptcy attorneys and continues to operate
the debtor in bankruptcy. They therefore have control over venue choice.
Accordingly, the venue chosen is likely to be the one most favorable to
incumbent management and/or its attorneys.”” Bankruptcy judges, ac-
cording to Lynn, enjoy handling large, high-profile cases more than a
steady diet of consumers and failed real estate partnerships.”® These
courts therefore compete for large cases by offering the best package to
the “case placers”—incumbent management and their attorneys.”’

Under Lynn’s view, this competition among courts in the United States
has had a pernicious effect on bankruptcy law and upon the results in
actual cases. His concern is that universalism in international bankruptcy
will simply take judicial competition global and replicate the poor results
of Delaware in the 1990s internationally.*® For this reason he opposed
the adoption of Chapter 15, and opposes further enactment of the
UNCITRAL Model Law.”!

I have concerns about both Jay’s and Lynn’s approaches to transna-
tional insolvency law—about modified universalism and cooperative
territorialism. On the one hand, my articulated concerns about uniform
lawmaking are applicable to international harmonization efforts and
make me worry about the universalist approach. On the other hand, I
think that Lynn’s concerns are overdrawn, and that the benefits of effi-
cient reorganization of corporate groups across jurisdictional lines are
considerable. Because Lynn and I are both motivated by concerns about
jurisdictional competition, I will first lay out the differences between my
views and his.

B. LoPucki and the Oversimplification of Jurisdictional Competition

Lynn has a point. The possibility of jurisdictional competition is an
important dynamic that must be considered when seeking to harmonize
any area of law. However, it is not enough to say, “Jurisdictions will
compete, therefore we must not create a regime that will facilitate forum
shopping.” There are two intuitive problems with this assertion. First,

27. Id. at 138.

28. See id. at 248-49.

29. Id. at 249-51.

30. Id. at 183-205.

31. See id. at 207-232 (arguing that forum shopping and its failures will flourish un-
der the UNCITRAL Model Law).
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competition is not always bad.’* Second, harmonization generally re-
duces rather than increases the stakes of forum shopping. ™

The common wisdom views competition among market participants as
a good thing. Markets are not perfect, but when they work, they reward
efficiencies and punish inefficiency.*® Competition among jurisdictions
can fit this model. LoPucki, however, analogizes jurisdictional competi-
tion in the bankruptcy context to the competition for corporate charters
by Delaware, and labels it a “race to the bottom.”** He does this by ad-
ministering a powerful one-two punch to the usual assumptions about
competition. First, he introduces an agency problem: incumbent man-
agement will choose the jurisdiction that will most willingly allow them
to loot the company.*® Second, he strips away the principal institution
situated to prevent such looting—judges applying the law.’” Lynn ab-
stracts the judges away by branding the Delaware and New York judges
as corrupt and antinomian competitors for big case business.

32. See Ralph K. Winter, State Law, Shareholder Protection, and the Theory of the
Corporation, 6 J. LEGAL STUD. 251, 256 (1977) (arguing that competition among states to
attract corporations results in a “race to the top” which actually benefits shareholders);
see also Roberta Romano, The Need For Competition In International Securities Regula-
tion, 2 THEORETICAL INQUIRIES L. 387, 392-93 (2001).

Regulatory competition subjects government agencies to fluctuating inflows
and outflows of regulated entities as firms transfer their activities to come un-
der the jurisdiction of the regulator whose regime they prefer. Such competition
is desirable because it reduces the possibility that a regulator will be able to
transfer wealth across different regulated entities or redistribute wealth from the
regulated sector to preferred individuals or organizations.

1d.

33. See Gregor C. Heinrich, Funds, Transfers, Payments, and Payments Systems—
International Initiatives Towards Legal Harmonization, 28 INT’L LAw. 787, 788
(“[H]armonization of rules reduces the risk that a problem will be treated and solved
differently in other countries, thus curtailing a tendency towards ‘forum shopping.””)

34. See, e.g., Arthur R. Pinto, The Internationalization of the Hostile Takeover Mar-
ket: Its Implications for Choice of Law in Corporate and Securities Law, 16 BROOK. J.
INT’L L. 55, 63 (1990) (stating that “increased competition within and between [securi-
ties] markets provides benefits, such as lower costs of capital for firms, and allows inves-
tors to further diversify their investments”).

35. See LOPUCKI, supra note 25, at 243 (“[T]here was no longer any reason to believe
that the courts were engaged in a race to the top. . . . The bankruptcy court competition is
not a market but a market failure.”).

36. Id. at 241-42 (“Most managers facing bankruptcy . . . seek a court that will not
investigate them too carefully, will pay them bonuses, and will allow them to negotiate a
graceful exit.”).

37. Id. at 247-49.
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Lynn extends both concerns to the international context by analogy,
and tars universalist harmonization efforts with the “Delaware” brush.
He assumes that jurisdictional and judicial competition in the interna-
tional context will be uniformly pernicious, and he fears that adoption of
the Model Law will facilitate this competition by centralizing the control
of a case in one court. The same centralizing force that creates the ability
to reorganize an international entity may increase the harm that a judge
can do if he or she answers to the interests of incumbent management
rather than the best interests of the estate.*® Whether or not Lynn’s de-
scriptions of U.S. law and, in particular, U.S. judges are correct, I leave
to another day.”” Still, one certainly cannot assume their accuracy in the
international context. In my view, both Lynn’s economic and his institu-
tional critiques of the Model Law are important but overstated. While he
may be right about the results of forum shopping in Delaware in the
1990s, Lynn’s proclamation that forum shopping leads inevitably to a
“race to the bottom” is debatable; he fails to distinguish good competi-
tion from bad, and he ignores the existence of competing institutions in
the international context that might operate as brakes on the pernicious
competition that he fears.

My initial focus will be on Lynn’s economic account of jurisdictional
competition. I will offer a more nuanced account of the effects of juris-
dictional competition on legal harmonization efforts, and will seek to
show that Lynn is drawing too many conclusions about the Model Law
from the Delaware example.

C. The Model

Where efforts to harmonize international law are involved, jurisdic-
tional competition does not operate overtly. It enters by the back door—
through concerns about enactability. When international organizations
such as UNCITRAL or UNIDROIT promulgate model laws, their en-
actments are not self executing. Therefore, the drafters must consider the

38. Seeid. at231.
39. Tam considerably more sanguine about the ethics and abilities of U.S. bankruptcy
judges than Lynn, who describes the judicial appointment process as follows:

When a bankruptcy judgeship becomes available, the community seeks to in-
stall one of its own. More often than not, the effort succeeds. As with any posi-
tion of leadership, the one chosen incurs a debt to his or her supporters. Those
supporters expect a certain amount of loyalty. If a judge forgets how he or she
got the job, the judge will be reminded if and when the judge seeks a second
term.

1d. at 20.
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possible effects of jurisdictional competition and interest group capture
on national legislatures. It is by now, therefore, axiomatic that model or
uniform laws only achieve wide adoption in two circumstances: (1)
where they provide considerable benefits over the status quo*’; and (2)
where there is a consensus about what the right rule is.*' In my earlier

40. See James J. White, Ex Proprio Vigore, MICH. L. REV. 2096, 2096 (1991).

The National Conference of the Commissioners on Uniform State Laws
(NCCUSL) is a legislature in every way but one. It drafts uniform acts, debates
them, passes them, and promulgates them, but that passage and promulgation
do not make these uniform acts law over any citizen of any state. These acts
become the law of the various states only ex proprio vigore—only if their own
vitality influences the legislatures of the various states to pass them.

Id.

41. See Homer Kripke, The Principles Underlying the Drafting of the Uniform Com-
mercial Code, U. ILL. L. F. 321, 327 (1962) (“Difficult legislation like this without a
popular appeal can seldom be passed without a broad consensus of agreement of inter-
ested parties.”). However, the consensus may be the product of a strong interest group
with disorganized opposition. See Alan Schwartz & Robert E. Scott, The Political Econ-
omy of Private Legislatures, 143 U. PA. L. REV. 595, 63843 (1995) (discussing the influ-
ence that banks had o nthe creation and revisions of Articles 3 and 4); Robert E. Scott,
The Politics of Article 9, 80 VA. L. REv. 1783, 182247 (1994) (examining the influence
of interest groups on the Article 9 revision process); see also Edward Janger, Predicting
When the Uniform Law Process Will Fail: Article 9, Capture, and the Race to the Bot-
tom, 83 IowA L. REV. 569, 584-88 (1998) (discussing the impact of capture by interest
groups upon the ALI and NCCUSL uniform law drafting process). In a previous Article, I
made this point in the following manner:

[Uniform law drafters must] draft a statute where state competition will not in-
duce states to enact nonuniform versions of the code. On the one hand, this
competition will encourage drafters to produce a good product—a statute that is
well drafted and substantively superior to competing nonuniform laws regulat-
ing the same subject matter. However, they must also anticipate the likely re-
sults of interstate competition and neutralize it. In the uniform law drafting
process, the desire for universal and uniform adoption drives the drafters to
predict and follow the direction that state competition will lead. If state compe-
tition will encourage a race to the top, the drafters will be driven to create an ef-
ficient rule. But if competition will yield a race to the bottom, the drafters, if
they are to preserve uniformity, must scrape the bottom as well.

Janger, Uniform Law Process, supra note 1, at 591. This idea has been similarly sec-
onded by Robert Rasmussen:

[T]he U.C.C. competes not against academic visions of optimal regulation but
against products of other flawed institutional processes. Bringing interest group
analysis to the private legislature has not removed interest groups from public
legislatures. With our new understanding of the drafting process of the U.C.C.,
the question becomes one of comparative political economy—which of the
many imperfect institutions should have the primary authority for crafting
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Article, I borrowed from Lucian Bebchuk’s 1992 Article on jurisdic-
tional competition for corporate charters to discuss how the desire for
uniform enactment can interact with the dynamics of jurisdictional com-
petition for both good and ill.*> Bebchuk argues that competition is gen-
erally a good thing, but that it goes awry in the face of “interjurisdic-
tional” externality and intra-firm agency problems.** Where a small state
can attract firms through legal rules that harm people in other states, or
where one corporate constituency (managers, shareholders, or secured
creditors) can advantage themselves at the expense of a disenfranchised
constituency within a firm, competition will be pernicious.

Where the effects of competition are likely to be pernicious, the desire
of harmonizers for uniform enactment compounds the mischief. First, if
the “benefits” of a proposed law are narrowly concentrated on a particu-
lar interest group and the costs are widely disbursed, the perceived con-
sensus behind a proposed uniform or model law may actually reflect rent

commercial law. Here, the U.C.C. does have advantages over public legisla-
tures that have been under appreciated in the recent debate. Primarily, the struc-
ture of the U.C.C. drafting and revision process suggests that it will produce a
more technically competent set of laws than would a public legislature. Much
legislation produced by public legislatures is a slapdash affair. On average, it is
going to have more gaps and internal inconsistencies than legislation produced
via the U.C.C. process. In addition, the U.C.C. may reduce rent extraction by
public legislatures. The need to adhere to the U.C.C. constrains the ability of
legislators to offer favors to interest groups. Finally, even in areas where inter-
est group dynamics suggest that there will be predictable flaws in the rules gen-
erated by the U.C.C. drafting process, the current situation which allows selec-
tive intervention by the federal government may be preferable to one that
lodged initial lawmaking responsibility either in the state legislatures or the
federal government.

Rasmussen, supra note 4, at 1104.

42. Janger, Uniform Law Process, supra note 1, at 589-90 (citing Lucian Arye
Bebchuk, Federalism and the Corporation: The Desirable Limits on State Competition in
Corporate Law, 105 HARV. L. REV. 1435 (1992) for the proposition that competition in
state rule-making can lead to either a race to the top or a race to the bottom).

43. Bebchuk, supra note 42, at 1484; see also Edward J. Janger, The Death of Se-
cured Lending, 25 CARDOZO L. REV. 1759, 1779-80 (2004).

[I]t is possible to predict whether state competition will be efficient or ineffi-
cient by asking two questions about the statute. First, does it give rise to the
possibility of intra-firm externality by allowing one corporate constituency
(such as shareholders or mangers) to impose costs on another (such as creditors
or rank and file employees)? Second, does the statute give rise to the possibility
of interstate externality, by allowing one state to impose costs on the citizens of
another state?

1d.
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seeking by a particular group, rather than a universally recognized social
benefit. Enactment of a proposed uniform law under these circumstances
benefits the interested group virally, at the expense of the general public.
Second, problems can arise where a small state can impose costs on the
rest of the world. Where one jurisdiction can benefit itself at the expense
of others, the harmonizers must anticipate the effect of captured legisla-
tures and jurisdictional competition in order to obtain or preserve univer-
sal adoption. Uniform laws are helpless in the face of, and may even fur-
ther, these effects.*

By contrast, in the absence of these perverse dynamics, competition is
a good thing. States may seek to compete based on various criteria: pro-
cedural innovations, well-run courts, economic infrastructure, well-
trained work force, legal predictability, or legal creativity.* These types
of competition should be encouraged, even though they may pose prob-
lems for harmonization. Uniformity should not, where possible, stand in
the way of innovation or experimentation.

Harmonizers must therefore anticipate these dual dynamics when con-
structing a law for which they seek uniform adoption. They must beware
of pernicious competition and avoid facilitating it, while either anticipat-
ing beneficial competition or, better yet, permitting it to flourish. This is
not an inevitable indictment of harmonization efforts. Instead, it raises
questions. First, can the scope and content of a harmonization effort be
designed to foster beneficial competition and head off pernicious compe-
tition? Second, is the pernicious competition a permanent or transitory
problem that will ultimately be forestalled or corrected by other institu-
tions? Even ‘pernicious’ jurisdictional competition is not likely to suc-
ceed in the long run unless it is linked to a permanent (or at least persis-
tent) agency problem.*® Where a jurisdiction is adopting an inefficient
rule in order to compete for some form of business, market discipline
should correct the problem over time. Only where there is an interested

44. See Janger, Uniform Law Process, supra note 1, at 578 (noting that competition
exists among states to enact uniform laws that will enhance a state’s attractiveness to
business).

45. See generally Roberta Romano, Law as a Product: Some Pieces of the Incorpora-
tion Puzzle, 1 J. L. ECON. & ORG. 225 (1985).

46. Since in the corporate context the corrective to the race to the bottom is the mar-
ket for corporate control, Bebchuk is particularly skeptical about Delaware laws that
undercut transparency or discourage takeovers. Bebchuk, supra note 42, at 1462-63. In
the Article 9 context, I argued that a race to the bottom may be created by the disenfran-
chisement of certain non-consensual and non-adjusting creditors. Janger, Uniform Law
Process, supra note 1, at 592 (“The problem of intrafirm externality exists whenever
there is a conflict of interest between corporate managers and one corporate constituency
that cannot make its voice heard.”).
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group that is consistently on the receiving end of an externality (because
it lacks a voice in the choice of forum) will forum shopping lead to the
permanent adoption of an inefficient rule.*’

D. Applying the Model—Territoriality, Constrained Venue Choice,
Choice of Law, and the Benefits of Competition

With these principles in mind, I argued that domestically, in the con-
text of commercial law, the uniform law process ought to focus on pro-
cedural efficiencies and avoid distributive choices.* Distributive ques-
tions should be addressed at the local (non-uniform) level to allow for
competition and diversity of approach, or, where uniformity is necessary
or pernicious competition inevitable, at the federal level.*

When evaluating an international harmonization effort in this light, it is
crucial to identify the key attributes of the legal scheme and to allocate
them to the appropriate lawmaking level—local or harmonized. Unlike
lawmaking in the United States and European Union, there is no “fed-
eral” or supranational authority that can command uniformity.® My con-
cerns about both Lynn and Jay’s positions turn on the failure to distin-
guish among: (1) rules for choice of forum (which carries with it choice
of procedure); (2) rules for choice of law; and (3) rules creating substan-

47. Of course, the short-run/long-run argument does nothing in the abstract. If short
run costs can be prevented through regulation (without adverse consequences), so much
the better.

48. My argument went as follows:

Because the uniform law process appears to have both relative advantages and
disadvantages over the federal and nonuniform law drafting processes, it might
seem wise to self-consciously adopt an approach of selective abstention. When
there is no reason to expect the uniform law process to fail, it should be allowed
to function and do what it does well. However, when capture, anticipated cap-
ture, or an anticipated race to the bottom are likely to drive the uniform law
process, the ALI/NCCUSL should decline to regulate the area and leave the
question to federal law or nonuniform state law.

Janger, Uniform Law Process, supra note 1, at 593.

49. Id.

50. Where transnational insolvency is concerned, a crucial element of the calculus is
that there is no federal government that can compel the compliance of all participants
across jurisdictions. On the other hand, a second institution is present in the international
context, which is missing in the United States—strong states (not subject to the suprem-
acy clause or commerce clause) willing to defend their sovereignty.
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tive entitlements.’' Jay and Lynn both collapse these three types together,
and therefore draw their prescriptions too broadly.

The UNCITRAL Model Law focuses on the first question and does not
speak to the last two.”> As John Pottow has pointed out, this narrow pro-
cedural focus is politically expedient.> For Jay, it is only a first step in a
larger program to harmonize both procedure and substance.’* For Lynn,
it is already a step too far.”® For me, it is also a first step on the way to an
even more important second step, harmonizing choice of law principles,
but I would, for the most part, stop there.”

It is here that I think Lynn’s critique takes a wrong turn. Lynn sees the
Model Law as enhancing the power of the debtor’s chosen forum, and
hence increasing the stakes of jurisdictional competition.’’ He is right
that the universalist aspects of the Model Law increase the importance of
the “main” forum, but Lynn ignores the fact that the Model Law simulta-
neously constrains forum choice. Lynn’s mistake here is to ignore (or at

51. For our purposes, while choice of forum, rules for choice of procedure, and rules
of procedure can be conceptually distinguished, jurisdictions always apply their own
procedures. Choice of forum, therefore, carries with it choice of procedure.

52. See Pottow, supra note 9, at 995 (“[TThe Model Law sought to focus on matters of
procedure and thereby . . . minimized the likelihood it would be perceived as a substantial
threat to sovereignty.”).

53. Id.

54. See Westbrook, Global Solution, supra note 6, at 2279 (“While the current re-
forms are only first steps, they go well beyond what most observers would have predicted
just five years ago.”).

55. See LOPUCKI, supra note 25, at 222 (“The problem [of jurisdiction in multina-
tional bankruptcies] cannot be solved merely by providing that all members of the group
should file in the home country of the group.”). For LoPucki, harmonization (even proce-
dural harmonization) is likely to have undesirable substantive consequences:

Harmonization is a euphemism for forcing commercially less important coun-
tries to adopt the remedies and priorities of the commercially more important
countries. (Some Machiavellians may have endorsed universalism in the first
place hoping it would lead to this forced harmonization.) That harmonization
would be painful for people in countries that would be forced to change the ba-
sic rules of their economic cultures—for example, elevating secured banks to
priority over employees. Such harmonization would greatly reduce the incen-
tives for forum shopping. But it would hardly eliminate the international com-
petition for cases.

Id. at 231-32.

56. With regard to efforts to achieve international convergence in bankruptcy law
currently under way at UNCITRAL and the World Bank, I have reservations. However,
both projects appear to be moving forward with a healthy recognition of the risks I articu-
late here. I hope to discuss them in a later article.

57. LoPuckl, supra note 25, at 231.
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least minimize) the limit imposed by the requirement that the main case
be located at the debtor’s center of main interest. He therefore overstates
the change worked by the Model Law. Lynn also underestimates the in-
dependent importance of choice of law in the forum shopping equation.
Just because a single court administers a case does not necessarily mean
that the court will apply its own law of substantive entitlements. First, a
court must decide what substantive law applies to the dispute. Courts do
this all the time. In this regard, I think that Lynn’s concerns about perni-
cious forum shopping are excessive.”® Lynn also fails to appreciate the
fact that competition, to the extent that it focuses on and is limited to is-
sues of procedure and efficiency, is actually a good thing.

E.. Applying the Model—Universalism and the Risks of Excessive Har-
monization

My concerns with the universalist approach to international insolvency
also derive from the model discussed above, but they are not as compli-
cated. While I think that Lynn’s concern about the Model Law and Chap-
ter 15 is excessive, because he ignores its limited focus on choice of fo-
rum and procedure, Jay has frequently described modified universalism
as a stopping point on the way to true universalism, where substantive
law would be harmonized and true market symmetry attained.” I do not

58. Here, however, I differ with the views articulated by Jay in his contribution to this
symposium, Jay Lawrence Westbrook, Locating the Eye of the Financial Storm, 32
BROOK. J. INT’L L. 1019 (2007), and with the approach taken by the UNCITRAL Legisla-
tive Guide on Insolvency with regard to choice of law for bankruptcy cases. Jay argues
that once a main case has been identified, that choice should carry with it what he calls
the “big four” choice of law decisions associated with a bankruptcy case—control, prior-
ity, avoidance, and reorganization policy. Recommendation 31 of the UNCITRAL Legis-
lative Guide on Insolvency follows a similar approach. UNCITRAL, LEGISLATIVE GUIDE
ON INSOLVENCY LAW 69, 73 (2004), available at www.uncitral.org/pdf/english/texts/
insolven/05-80722_Ebook.pdf. For reasons that I will explore in a subsequent Article, I
believe that this approach places too much power in the hand of the forum court and will
place undue stress on the nascent cross-border architecture.

59. Westbrook, Global Solution, supra note 6, at 2283; Jay Lawrence Westbrook,
Multinational Enterprises in General Default: Chapter 15, the ALI Principles, and the
EU Insolvency Regulation, 76 AM. BANKR. L.J. 1, 9 (2002).

There is no doubt that national insolvency laws differ greatly, especially as to
priority in distribution, and that these differences will continue to exist for
some time. Modified universalism responds to this difficulty by proposing a
pragmatic development of universalism, moving toward the ultimate goal
within the practical limits established by the markets and by local laws at any
particular time and place.

1d.
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share Jay’s broader aspiration. Like Lynn, Jay tries to analogize in the
international context from a domestic model, and the analogy does not
work for him either. When Jay speaks of market symmetry, he envisions
and aspires to a world that works like one country, indeed, like the
United States, with a national bankruptcy law that allows an enterprise’s
failure to be adjudicated by one court under one law.® Jay wishes for
something—attainable in the United States because we have a strong
federal government—that is simply not attainable internationally. No
such strong central government exists, nor is one likely to exist any time
in the foreseeable future.

Seeking the ideal of “one law” is a dangerous aspiration where it can-
not practically be attained. In the international context, uniform laws can
only be accomplished through harmonization and convergence. Such
harmonization is only possible where there is consensus around a single
rule. Such consensus is difficult to obtain, so the scope of harmonization
will necessarily be narrow. Moreover, some consensus may be mislead-
ing. When one group benefits from harmonization, the consensus may be
driven by the disenfranchisement of other affected groups (usually be-
cause of collective action problems). Therefore, in my view, the aspira-
tions of international harmonization efforts should be kept minimal, both
for pragmatic reasons (consensus is difficult to obtain), and for norma-
tive ones (consensus, where it exists, is often driven by a dominant inter-
est group).

F. Minimal Transparent Harmonization

Unlike Lynn, I am not compelled by my concerns about jurisdictional
competition to abandon an aspiration for efficient reorganization of cor-
porate groups coordinated by a court at the entity’s center of main inter-
est. Unlike Jay, I do not seek more than that. My goal is an international
bankruptcy regime that I call “universal proceduralism.” By choosing a
forum, one elects a particular bankruptcy procedure, but that procedure
should be “transparent” with regard to substantive rights across national
boundaries. Through a regime of harmonized “choice of law,” the effects
of forum choice on substantive rights can and should be minimized. Like
Jay, I think Chapter 15 is a welcome first step toward my preferred re-
gime.

II. UNIVERSAL PROCEDURALISM

When one defines a system of insolvency laws, one starts with a na-
tion’s rules for creating and enforcing substantive entitlements. In the

60. Westbrook, Global Solution, supra note 6, at 2292.
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absence of special insolvency rules, parties have a strong incentive to
grab whatever they can, as quickly as possible, off the carcass of a failing
business.®' In this guise, insolvency law is indistinguishable from the law
of contracts and the law of property. Judgments are obtained, judgments
are enforced. First in time is first in right—end of story. Insolvency law
morphs into bankruptcy law when one envisions a collective system for
liquidating claims and distributing the proceeds under court supervi-
sion.®® With this additional layer, one adds rules for determining the pri-
ority of property claims and for prioritizing contractual debt claims. Up
to this point, the system is largely one of substantive entitlements defined
by local law. One procedural mechanism is added, a stay of actions that
preserves the status quo, allows the various claims to be adjudicated, and
allows the various assets to be distributed in an orderly fashion.® If an
entity is being liquidated piecemeal, no particular efficiencies are created
by global administration.

The need for market symmetry, for a bankruptcy regime that is coex-
tensive with the reach of the business entity, emerges when reorganiza-
tion merges with governance. At some point in the development of a
modern bankruptcy system, somebody asks the question, “Wouldn’t we
be better off continuing to run the business rather than liquidating?” So
long as an entity is solvent, this governance problem is submerged, be-
cause the firm is governed by its shareholders and managers. Once it
goes into default, the entity faces a practical and legal governance prob-
lem.®* Creditors, who have no governance rights, do have the power to

61. See Edward J. Janger, Privacy Property, Information Costs, and the Anticom-
mons, 54 HASTINGS L.J. 899, 925 (2003) (“When a debtor with a viable business becomes
insolvent, creditors face a coordination problem. Unless they act quickly to grab the as-
sets of the debtor, others may get there first.”).

62. See Douglas G. Baird & Thomas H. Jackson, Bargaining After the Fall and the
Contours of the Absolute Priority Rule, 55 U. CHI. L. REv. 738, 749-50 (1988) (“Because
bankruptcy is a collective proceeding, the bankruptcy judge has the power in some cases
to bind nonconsenting parties. Without such a power, there would be no way to overcome
the collective action problem that is the justification for bankruptcy in the first in-
stance.”); Eric A. Posner, The Political Economy of the Bankruptcy Reform Act of 1978,
96 MICH. L. REv. 47, 50-51 (1997) (noting that the state law collective action problem
creates a need for bankruptcy law).

63. See 11 U.S.C. § 362(a) (2006) (automatic stay provision).

64. See Credit Lyonnais Bank Nederland, N.V. v. Pathe Communications Corp., 1991
WL 277613, at *34 (Del. Ch. Dec. 30, 1991) (stating that “where a corporation is operat-
ing in the vicinity of insolvency,” its officers and directors owe a duty to creditors as well
as shareholders). New York law takes a similar approach to the management of insolvent
companies. See New York Credit Men’s Adjustment Bureau v. Weiss, 110 N.E.2d. 397,
398 (N.Y. 1953) (“If the corporation was insolvent . . . it is clear that defendants, as offi-
cers and directors thereof, were to be considered as though trustees of the property for the



836 BROOK. J. INT'L L. [Vol. 32:3

pull apart an insolvent business. The creditors are diffuse and face coor-
dination problems. The insight of modern bankruptcy systems is that by
barring the exit door and giving creditors governance rights, the stake-
holders are more likely to continue the firm in business where it is effi-
cient to do so than they are to force an inefficient liquidation.® The puz-
zle of transnational bankruptcy law is how to facilitate efficient going
concern reorganization without encouraging pernicious forum shopping,
driven by a favorable set of priorities or governance rules. To complicate
matters further, such a regime should also allow courts to compete over
procedural efficiencies, and allow legal systems to make substantive
choices about how to define entitlements within their own jurisdictions.
This puzzle and the model described above suggest a typology for evalu-
ating laws that are candidates for harmonization: (1) procedures where
uniformity is not necessary and competition (and innovation) is likely to
be helpful; (2) procedures where coordination is required in order to ob-
tain the benefits of reorganization; (3) choice of law rules which should
be harmonized where possible; (4) substantive provisions where conver-
gence is desirable; (5) substantive provisions where local variety is toler-
able or even desirable. Harmonization is desirable in categories 2, 3, and
4, and undesirable in categories 1 and 5.

According to Lynn, the Model Law is an attempt to harmonize proce-
dural rules that fall into the first category.®® Lynn’s critique of Delaware
focuses on the principal reason for pernicious forum shopping—agency
problems.®” The unsung anti-heroes in his story are what he calls the
“case placers,” an unholy alliance between incumbent management, law-
yers at a few select New York law firms, and the bankers who finance
the cases.®® For them, the beauty of Delaware is that the courts have

corporate creditor-beneficiaries.”); see also Cooper v. Parsky, 1997 WL 242534, at *22
(S.D.N.Y. Jan. 8, 1997) (“Under New York law, creditors are owed a fiduciary duty by
officers and directors of a corporation only when the corporation is insolvent.”).

65. In the United States, this governance decision is facilitated through a number of
devices that straddle the line between procedure and substance. While the automatic stay
can be viewed as procedural, insofar as it seeks to preserve the status quo by stopping
collection efforts, regulation of governance is substantive. U.S. law places the power of
governance in the debtor in possession, supervised by committees and the court. See 11
U.S.C. § 1107(a) (2006).

66. LOPUCKI, supra note 25, at 221-26.

67. Id. at 255 (“Instead of squeezing failed executives out, the [Delaware] courts al-
lowed more of them to stay and even approved multimillion-dollar bonuses to ‘retain’
them.”).

68. Id. at 17 (“The lawyers, corporate executives, banks, and investment bankers who
chose the courts for their cases—the ‘case placers’—had the power to make winners or
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demonstrated a willingness to allow incumbent management and its
helpers to maintain control of the case, and hence of the company.®
Lynn’s concern about the Model Law is that by centralizing the admini-
stration of a case in the court located at the debtor’s COML"° the Model
Law gives jurisdictions something to compete over and the power to de-
liver benefits to the parties who place cases with them.”"

In my view there are four responses to Lynn’s concerns about Chapter
15. In articulating this response to Lynn with regard to the Model Law, I
will develop these four responses into the four guiding principles of the
“universal proceduralist” approach. This approach is generally consistent
with, though not coextensive with the approach taken in Chapter 15 and
the Model Law. It seeks to harness jurisdictional competition where it is
beneficial and render it pointless where it is pernicious. The four princi-
ples are: (1) minimal procedural harmonization; (2) legal transparency
through choice of law principles; (3) COMI-based venue choice; and (4)
comity principles including limited articulated bases for non-cooperation.
I will discuss each of these in order.

A. Minimal Procedural Harmonization

The first principle that Universal Proceduralism offers in response to
LoPucki is minimal procedural harmonization. For Lynn, even the pro-
cedures created by the Model Law, centralizing an international bank-
ruptcy case at the debtors COMI, create too much of an opportunity for
pernicious competition. Lynn is right that there are risks to procedural
harmonization, but Lynn focuses on the wrong risks. As I will discuss
below, the risks of pernicious competition caused by procedural har-
monization are tolerable. The greater risk associated with procedural
harmonization is that it will preclude competition and innovation that
might lead to greater efficiency.

Thus, the first element of “universal proceduralism” is to identify the
minimum set of procedures that will allow reorganization to happen on
an entity-wide level without disturbing the relative priority of local enti-
tlements or disturbing local governance rights. This approach is not de-

losers of the courts. The case placers wanted more money for themselves and freedom
from the restrictions of bankruptcy law and procedure.”).

69. Id. at255.

70. See Model Law, supra note 12, art. 17(2)(a); see also 11 U.S.C. § 1517(b)(1).

71. LoPuckl, supra note 25, at 216 (“[Florum-shopping multinationals . . . will
choose among courts that are plausibly their home country courts. The chosen courts will,
of course, be competitive ones. Those courts will hold quick hearings, declare themselves
to be the home country courts, open the proceedings, and declare those proceedings to be
main.”).
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signed to stop forum shopping, but to limit its pernicious effects and en-
courage it where beneficial. Parties should shop for “good” judges, and
favor “well run” courts. They should not shop for biased judges who will
favor the party making the forum choice, or for biased local law. In this
regard, it seems to me that the Model Law strikes an appropriate balance.
It formulates a set of rules that fall within the second category. They fa-
cilitate the administration of a case between and among courts, and little
else.

The Model Law’s major provisions can be set forth quite succinctly:
(1) it provides procedures for a representative of a foreign proceeding to
obtain recognition and open a case domestically;’* (2) it puts in place an
automatic stay; (3) it describes the relief available to a foreign repre-
sentative in such a way that administering the case will not interfere with
cases pending in other countries; * (4) it defines which proceeding is the
“main” proceeding;” (5) it creates mechanisms to permit communication
among courts with cases pending involving the debtor;”® (6) it creates
principles for coordinating pending proceedings;’’ and (7) it creates a
rule to prevent claimants from double dipping where there are multiple
cases pending.”®

With these exceptions, the Model law leaves most of a country’s bank-
ruptcy rules untouched. It does not establish priorities. It does not confer
avoidance powers. It does not establish governance rules, rules for ad-
ministering a case, or rules for confirming a plan of reorganization. All
of these other crucial aspects of bankruptcy law are left to local law (in-
cluding choice of law).

B. Harmonized Choice of Law

The second principle of “universal proceduralism” is harmonization of
choice of law principles. Lynn’s critique ignores choice of law entirely.
Lynn assumes that with choice of forum goes choice of law.” The forum
jurisdiction, he asserts, will generally apply its own law to the bank-

72. See Model Law, supra note 12, art. 9; see also 11 U.S.C. § 1515.

73. See Model Law, supra note 12, art. 20(1); see also 11 U.S.C. §§ 1520-1521.

74. See Model Law, supra note 12, art. 19(4); see also 11 U.S.C. § 1519(c).

75. See Model Law, supra note 12, art. 2(b); see also 11 U.S.C. § 1502(4).

76. See Model Law, supra note 12, art. 25(2); see also 11 U.S.C. § 1525(b).

77. See Model Law, supra note 12, art. 29; see also 11 U.S.C. § 1529.

78. See Model Law, supra note 12, art. 23; see also 11 U.S.C. § 1530.

79. LOPUCKI, supra note 25, at 232 (arguing that if court competition prevails, “mul-
tinational companies [will be] free to chose the courts in which they will reorganize or
liquidate and the law that will govern the rights of their creditors and other stake-
holders”).
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ruptcy cases that are filed there.® This assumption is not logically com-
pelled. Choice of forum and choice of law are two distinct inquiries.
Courts can and do apply the law of other jurisdictions to disputes that
come before them.®' They also can, and do, apply the law of other coun-
tries.®

Indeed, while the Model Law does not attempt to do this, the risk of
pernicious forum shopping could be considerably reduced through the
harmonization of choice of law principles. Where choice of law princi-
ples are harmonized, choice of forum does not alter the substantive law
that applies to a case. This is not a novel approach. Under Article 9 of the
Uniform Commercial Code, one public filing will perfect a security in-
terest in all fifty states, because all fifty states have adopted a uniform
choice of law rule.® Even without formal harmonization, there exists
broad commonality about certain choice of law principles. Property
rights are generally determined by the law of the jurisdiction where the
property or the debtor is located.* Contracts are governed by the law of
the jurisdiction with the most significant interest in the transaction—the
situs of the contract.® There are certainly variations in approach for in-
tangible property and for contracts that have no obvious location, but for
many disputes the answers are predictable. For example, an employment
contract between an American company and a French employee working
in France will likely be governed by French labor law. To the extent that
choice of law principles can be harmonized, choice of forum will dimin-
ish in importance.

The harder question is how such a multi-law case should be adminis-
tered. U.S. bankruptcy law provides a model, and the Model Law does
not preclude it. In a case involving a corporate group, multiple cases
could be administratively consolidated in one court yet decided accord-
ing to the bankruptcy law of multiple jurisdictions. While such a regime
sounds facially implausible, and working out the details will require

80. Id. at231.

81. See, e.g., 16 AM. JUR. 2D Conflict of Laws § 5 (1964).

82. Seeid. §§9-11.

83. See U.C.C. § 9-301 (1998).

84. See RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 223(1) (1971) (“Whether a
conveyance transfers an interest in land and the nature of the interest transferred are de-
termined by the law that would be applied by the courts of the situs.”). Under Article 9 of
the Uniform Commercial Code, certain property rights are governed by the law of the
jurisdiction where the debtor is located. See U.C.C. § 9-301 (1998).

85. See RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 188(1) (1971) (“The rights
and duties of the parties with respect to an issue in contract are determined by the local
law of the state which, with respect to that issue, has the most significant relationship to
the transaction and the parties . . . .”).
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more space than is available here, it is still preferable to, or at least no
more complicated than, the “cooperative territorial” approach advocated
by LoPucki. Indeed, to a certain extent, this approach has already been
used in at least one bankruptcy case.™

An example might help here. If one imagines the case of a debtor with
three subsidiaries in three different countries, there are three possibilities
available to the main court for administering the proceeding. Once it has
opened ancillaries in the countries where assets or subsidiaries are lo-
cated, it could: (1) administer the assets of the subsidiary through the
ancillary proceedings with the cooperation of those courts in a proceed-
ing not unlike the “cooperative territoriality” described by LoPucki;®’ (2)
it could centrally administer all of the assets, but handle the claims of the
subsidiary’s creditors under the law of the subsidiary’s jurisdiction, much
as a court does in the United States when a case is administratively (but
not substantively) consolidated; or (3) the case might be substantively
consolidated. Universal proceduralism would follow the second ap-
proach. Universalism would favor the third.

Universal proceduralist principles can also be applied to the case of a
single corporate debtor with assets and operations spread across the
globe. Assets might be centrally administered in the main case, but the
location of the assets, local law governing those assets, and the law gov-
erning the claimants against those assets might be respected rather than
collapsed.

Substantive consolidation is the result that LoPucki assumes will al-
ways occur, because it is easier to administer, and because he assumes
that the home country court is unconstrained by an appellate court or
federal law.®™ Here he misapprehends the dynamics of the international
bankruptcy system. The decision to consolidate is not unconstrained.
Unlike a U.S. case where the orders of one bankruptcy court are self-
executing and enforceable throughout the United States. (but subject to
appellate review),* the judge in a main case must still obtain the coop-
eration of foreign courts.

While the Model Law will make cooperation among courts administra-
tively easier to obtain, cooperation is not a given. Local courts that per-
ceive that their citizens are being harmed may resist cooperation, and

86. The Collins & Aikman Group case, described by Gabriel Moss in his contribution
to this symposium, appears to have followed this approach. See Gabriel Moss, Group
Insolvency — Choice of Forum and Law: The European Experience Under the Influence
of English Pragmatism, 32 BROOK. J. INT’L L. 1005 (2007).

87. See LoPucki, Cooperation, supra note 6, at 750.

88. LoPucCKl, supra note 25, at 231.

89. See 28 U.S.C. 1334(e) (2005).
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Article 21 of the Model Law, along with section 1522 of Chapter 15, al-
low them to resist actions taken by the court in the main case that violate
local law. The need for cooperation and the threat of non-cooperation
place significant constraints on the ability of debtors to use the main case
to ignore creditor expectations through forum choice.

C. Constrained Venue Choice

The third principle of universal proceduralism is constrained venue
choice. LoPucki heaps particular scorn on the peculiarity in U.S. law that
combines state of incorporation as a basis for venue and the so-called
“venue hook.”” This pair of rules allows all members of a corporate
group to file wherever an affiliate has a case pending. Thus virtually any
corporate group can file in Delaware, and reorganize all affiliates in that
court, regardless of where the business’s operations, assets, and execu-
tives are actually located. LoPucki’s extension of this critique to the
UNCITRAL Model Law and the E.U. Reg. turns on his view that the
“center of main interest” approach used in those statutes is the functional
equivalent of U.S. law and will give forum shopping free reign.

LoPucki is correct that the COMI standard is a standard rather than a
rule, but he is wrong to equate it with the U.S. rule (which is clear but
offers little constraint). While it is true that multiple jurisdictions may lay
claim to status as the COMI for a multinational enterprise, the standard is
not completely manipulable. It is unlikely that more than two or three
jurisdictions will be in a position to claim that they are a debtor’s COMI.
Management, significant assets, or business operations must be present
for a jurisdiction to qualify as the COMI.

Most importantly, however, LoPucki again ignores the necessarily
multi-jurisdictional nature of the cases governed by the Model Law. Un-
der U.S. law, bankruptcy courts have jurisdiction over property “wher-
ever located and by whomever held”,”" and can gain personal jurisdiction
through nationwide service of process.” A bankruptcy court in New
York can enforce its judgment against assets in Montana without involv-
ing the Montana courts (though it might choose to). While the bank-

90. See LOPUCKI, supra note 25, at 252 (“[N]ew rules should eliminate the venue
hook—the ability of a parent company to file in the court where the bankruptcy of a sub-
sidiary is pending. Members of a corporate group should be allowed to reorganize to-
gether only at the location of the parent company or the group.”).

91. 11 U.S.C. § 541(a); see also H.K. & Shanghai Banking Corp., Ltd. v. Simon (/n
re Simon), 153 F.3d 991, 996 (9th. Cir. 1998) (holding that the jurisdictional reach of
§541(a) extends outside the territorial jurisdiction of the United States), cert. denied, 525
U.S. 1141 (1999).

92. See Fed. R. Bankr. P. 7004(d).
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ruptcy estate may have extraterritorial reach, U.S. courts, as a practical
matter, only have jurisdiction over parties and assets in the United States
This gives U.S. courts expanded reach with regard to many creditors who
do business in the United States. However, this power is not global.
Courts must generally enforce their orders in foreign jurisdictions by
opening a proceeding in that jurisdiction and seeking to have their orders
recognized.

While the Model Law makes recognition of the foreign proceeding
automatic, and grants a stay of proceedings upon recognition,” there are
many situations in which the Model Law permits the local court to de-
termine whether the relief requested should be granted.’* Even where the
Model Law does not permit it, such discretion exists as a practical mat-
ter. The proceeding contemplated by the Model Law is not self execut-
ing. The court handling the main proceeding must still obtain the coop-
eration of the foreign court.” While the Model Law instructs a court in a
non-main proceeding to defer to the main proceeding,’® there is no logi-
cal reason why the main/non-main characterization of a case cannot and
therefore will not be contested, where an implausible choice has been
made. While the debtor may have a number of plausible choices as to
which jurisdiction is main and which is non-main, concern about defend-
ing that choice will limit the debtor’s discretion and the forum court’s
power.

D. Comity

While principles of comity and the instruction to cooperate contained
in the Model Law encourage courts to defer to each other, comity is a
double-edged sword. Comity principles also allow a court to conclude
that an act of a foreign court is not entitled to respect or cooperation.
Even where such behavior is discouraged by statute, foreign courts have
the power to say “no.” Whenever deciding whether it is the main pro-
ceeding, a court must consider whether it is the right court to administer
the debtor’s case. Whenever seeking cooperation, courts must be careful
to articulate the reasons why their orders are entitled to respect.

1. The Limits of Cooperation

Courts faced with these decisions are always cognizant of the risk of a
“war of courts.” They ignore this concern at their peril. One excellent

93. See supra notes 71-72 and accompanying text.

94. See Model Law, supra note 12, art. 19; see also 11 U.S.C. § 1521.
95. See Model Law, supra note 12, art. 10; see also 11 U.S.C. § 1519.
96. See Model Law, supra note 12, art. 28; see also 11 U.S.C. § 1529.



2007] UNIVERSAL PROCEDURALISM 843

example arises out of the Yukos bankruptcy.”” There a Russian oil com-
pany with virtually all of its assets and operations in Russia created a
subsidiary in Texas for the sole purpose of opening a case there. The
Texas bankruptcy court opened the case, and the debtor immediately
sought to enjoin the sale by Yukos of all of its assets in Russia.” Though
the forum shop was blatant, the U.S. court issued the injunction any-
way.” The U.S. court ignored the fact that, to enforce its order, it would
have to obtain the cooperation of the Russian courts.'® The sale in Rus-
sia went ahead as planned.'”’ The only effect of the Texas court’s order
was that certain bidders, who had assets in the United States, did not bid
in Russia because they did not wish to disregard the U.S. order (likely
reducing the price obtained at auction).'**

Even in a regime such as that envisioned by the Model Law, comity
remains important as a structural principle. The possibility of a war of
courts continues to limit the power of the main proceeding. Cooperation
must be earned. In the “universal” world that Jay envisions, the goal will
be a one-court proceeding with automatic recognition and virtually man-

97. In re Yukos Oil Co., 320 B.R. 130 (Bankr. S.D. Tex. 2004) (order granting initial
injunction against auction ), and dismissed, two months later, 321 B.R. 396 (Bankr. S.D.
Tex. 2005) (dismissing Yukos Oil’s Chapter 11 petition for “cause” under 11 U.S.C.
§1112(b) on the basis that Yukos’ ability to successfully effectuate its reorganization plan
was severely hindered by the Russian government’s apparent unwillingness to cooperate
with Yukos, and moreover, Yukos’ motives in filing were questionable in light of Yukos’
transfer of funds to a U.S. bank account less than one week prior to filing its bankruptcy
petition).

98. Id.at 132.

99. Id. The court perfunctorily concluded “that Debtor maintains significant assets in
the Southern District of Texas, and that Debtor has standing to be a debtor under Chapter
11 of the Bankruptcy Code.” Id.; see also Gregory L. White, Russel Gold & Thaddeus
Herrick, Yukos Seeks Refuge in a U.S. Court, WALL ST. J., Dec. 12, 2004, at A3.

100. See Gregory L. White & Guy Chazan, Mystery Russian Company Wins Bid on
Yukos Unit—Offer of $9.37 Billion Seals Fate of Beleaguered Firm, But Many Questions
Linger, WALL. ST. J., Dec. 20, 2004, at Al.

101. See Erin E. Arvedlund & Simon Romero, Kremlin Reasserts Hold on Russia’s
Oil & Gas, N.Y. TIMES, Dec. 17, 2004, at Al.

102. Id.; see also Guy Chazan, Intrigue Deepens Over Yokus Buyer—Gazprom Sells
Unit Snared In U.S. Court, While Bidder is Tied to Siberia’s Surgut, Wall St. J., Dec. 22,
2004, at A2. More recently, the Russian debtor sought recognition in an ancillary case
under Chapter 15. See Chapter 15 Petition for Recognition of Foreign Proceeding filed by
Yukos Oil Co. (In re: Petition of Eduard K. Rebgun, as Receiver of Yukos Oil Co.), No.
06-B-10775 (Bankr. S.D.N.Y. Apr. 13, 2006), available at http://www.chapterl5.com/
bin/chapterl5_view_company?cid=1145244846. Under the current regime, and under the
Model Law regime, courts will still have the resources to fight back.
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datory cooperation.'® In the world that I envision, cooperation will be a
strong presumption, but can be withheld. As such, it is necessary to seek
to articulate the principles that might disentitle an order of a main pro-
ceeding to cooperation.

2. Comity Principles that Permit Non-cooperation

If the goal of an international insolvency law that facilitates efficient
cross-border reorganizations is to be realized, the circumstances under
which a court should decline to cooperate with a foreign main proceed-
ing must necessarily be limited and carefully defined. There are three
appropriate bases under which a court might decline to cooperate with a
main proceeding without compromising the goal of efficient case ad-
ministration: agency, illegality, and violation of creditors’ expectations.
These principles fit comfortably within general principles of comity, but
they are worth articulating and defining with some particularity in the
bankruptcy context.

a. Agency

Agency problems create a very limited basis for objecting when a court
concludes that the main proceeding is administering the estate in a way
that advantages one stakeholder class but harms the estate as a whole. It
is important to recognize that this principle does not turn on the distribu-
tional scheme of the particular country, but on whether assets are being
wasted for the benefit of a particular stakeholder. Needless to say, prin-
ciples of deference should apply, and it is not sufficient that one court
concludes that the other court is not maximizing value. Rather the con-
clusion must be that the other court is destroying value at the behest of,
and for the benefit, of one class of stakeholders.

b. lllegality

A second limited basis for non-cooperation arises when a court can be
shown not to be following the choice of law or substantive law principles
that its own choice of law or substantive law principles would require. In
other words, the court declining to cooperate would have to show that the
court with which it was declining to cooperate was acting illegally.

103. See Westbrook, Global Solution, supra note 6, at 2299 (“[T]he proper long-term,
theoretical solution to the problem of multinational insolvency is universalism, whether
or not such a solution is achievable in the foreseeable future.”).
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¢. Creditor Expectations

Finally, protection of creditor expectations provides a limited basis for
non-cooperation if the act of the main proceeding would defeat the le-
gitimate expectations of domestic creditors. This is not unlike the stan-
dard in former section 304 of the U.S. Bankruptcy Code.'™ These legiti-
mate expectations should be judged against the background of the fact
that creditors knew they were doing business with a foreign entity. In
most instances, choice of law principles applied in the main proceeding
should provide sufficient protection to the legitimate expectations of
these creditors. Defeated creditor expectations, therefore, should only
rarely provide a basis for non-cooperation.

None of these bases for non-cooperation are anything new. Most of
them would have operated as bases for non-cooperation under former
sections 304 and 305 of the U.S. Bankruptcy Code. The key point here is
that these limited bases for non-cooperation should be sufficient to limit
the extent of perniciou